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This  study  represent*  an  endeavor  to  trace  ttio  history 
of  the  elastic  feature  of  the  Pordney-leCttmber  tariff  of 
1982.  The  purpose  of  this  investigation  la  to  seoure  lnfe 
matlon  Is  regard  to  the  flexible  feature  of  this  tariff. 
order  to  do  this  a  study  was  first  made  of  the  origin  of 
sections  of  the  act  which  provide  for  a  flexible  tariff, 
the  arguments  pro  and  con  during  the  passage  of  the  act 
through  Congress.  An  attempt  was  also  made  to  discover 
tariff  flexibility  has  worlced,  when  it  has  been  put  into 
actual  operation  by  the  President. 

The  method  used  wast  to  become  acquainted  with  the 
primary  and  secondary  sources  of  material  which  might  eon- 
tain  Information  in  regard  to  the  flexible  feature  of  this 
bill. 

The  primary  sources  used  were  the  Congressional  lt« 
annals  of  Congress,  United  States  Statutes  at  Large, 
Reports  of  the  United  States  Tariff  Commission,  Congressl 
al  Digest,  Reports  of  the  United  States  Tariff  Commission  to 
the  President  of  the  United  States,  speeches  of  representa- 
tives and  senators.  Senate  Documents  and  the  Tariff  Act  of 
1922. 


of  the  secondary  sources  used  were  the  United 
State*  Dally,  The  American  Year  Book,  Dictionary  of  Tariff, 
International  Year  Book,  and  periodicals. 


TABLE  OP  COWBBTS 

Pag. 

Chapter  I.   Introduction • •• 

Chapter  II.  Bnaetasnt  of  Foraney-»eCumber  Tariff 7 

Chapter  III.  History  of  «»  Elastic  Features J2 

Chapter  IV.  Constitutionality  of  the  Elastic 

Provision °° 

Chapter  V.   The  Operation  and  Effects  of  the  Elastic 

Provision 57 

Chapter  VI.  SUBmary  and  Conclusions • 85 

Aofcnowledgjtent M 

Literature  Cited • 87 


. 


type  as  the  law  of  1816  only  the  rates  were  very 
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CHAPTBl  I.  imBOOTCTXOI 

In  the  consideration  of  the  elastic  feature  in  the  re- 
cent tariff  it  seems  advisable  to  give  a  Short  summary  of 
the  early  history  of  tariff  in  our  country.  The  first  tar- 
iff law  of  our  country  under  our  present  Constitution  was 
passed  in  1739.  This  tariff  was  mainly  for  revenue  but 
protective  principle  is  mentioned.1  The  tariff  of  1816 
marks  the  beginning  of  our  distinctive  policy  of  protection 
to  our  home  industries.  The  laws  of  1324  and  1828  were  of 
the  i 
much  higher. 

The  Tariff  Act  of  1852  restored  in  the  main  the  pro- 
tective system  of  1824,  and  the  protective  policy  seemed  to 
he  at  a  point  where  the  protectionists  could  advocate  its 
permanent  retention.3 

The  Valker  tariff  of  1846  was  passed  when  Polk  was 
President  and  while  the  Democrats  believed  in  free  trade 
principles  the  idea  of  protection  appears  in  some  sections 

of  this  bill.4 

1.  Annals  of  Conpress.  Congress  I,  Vol.  II.,  (1789-1791), 
Appendix  p.  2129. 

2.  United  States  Tariff  Commission,  "Tariff  History,  Unit 
States,"  Dictionary  Of  Tariff ,  (1924),  p.  753. 

3.  Dewey,  D.  H.,  Financial  History  Of  the  United  states. 
(1922),  p.  434": 

4.  Ibid.  p.  250. 


In  1361  the  Morrill  act  was  passed  and  It  la  said  of 
It,  that  it  was  "avowedly  protective". 

In  1387  President  Cleveland  in  his  third  annual  mes- 
sage to  Congress  devoted  his  message  almost  entirely  to  the 
tariff.  He  referred  to  the  tariff  lavs  as  illogical,  vi- 
cious, and  inequitable  and  as  a  source  of  unnecessary  taxa- 
tion. He  urged  a  general  reduction  of  the  duties.1 

The  tariff  question  was  involved  in  politics  after  the 
Civil  3?ar,  tout  In  1888  it  became  a  strong  party  measure, 
in  the  campaign  of  1888  the  tariff  question  was  the  Issue 
squarely  presented  to  the  electorate.8 

The  tariff  bills  passed  during  the  Civil  war  were 
highly  protective  and  the  tariff  lavs  remained  that  way,5 
until  the  passage  of  the  Wilson-Oonsan  bill  of  1894,  which 
reduced  the  tariff  rates  to  some  extent.4 

The  Dingley  Act  of  1897  and  the  Payne-Aldrieh  bill  of 
1909  raised  the  rates  and  the  protective  feature  was  promi- 
nent in  both  bills.5 

1.  Jleveiana,  arover  "Third  Annual  Message",  Kessages  and 

?*Su?L^  Presidents.  Vol..  VIII  flSSr-lW. 

2.  Taussig,  F.  s.,  "Free  Trsde  and  the  Tariff"  d  2>U 

S'   £.££  %*??  ^"'i^o-A^cn,  'Mri«  Hiatory,  ulited 

5*  Ibid.  p.  484. 


~lleon  was  elected  President  In  1912.     He  called  en 
extra  session  of  Congress  and  the  tariff  was  revised,  and 
levered;  as  a  result  the  Cnderzood  tariff  bill  of  1913  me 
passed  V  this  Congress.      This  aet  was  In  operation  about 
nine  souths  when  the  Terld  'Jar  broke  oat  end  so—me  was 
distorted  se  It  would  be  hard  to  sake  a  abatement  about  the 


real  effect  of  this  tariff  on  business.* 


After  the  ?orld  War  a  demand  earn  for  a  new  tariff 
the  Taawganaj  Mil  of  1931  was  passed.9 


It  was  dortng  this  period  that  the  Tariff  Commission 
was  appointed.     It  was  appointed  Bay  IS,  1832  sod  it  was 
eoapeeed  of  9  aembere.     This  coarr'sslon  was  to  thoroughly 

lmwsw*l;r't*  sfl  fswHttM  Jstettsl  It  *tjsl   -r'.-"*^, 
soaswrclnl,  mercantile,  mamfaetartns,  ittmiag  and  industrial 
Interest  of  the  Onlted  states,  so  far  as  the  same  amy  be 
neeessery  te  ^.5  eatablisteoBt  of  a  Jndleloue  tariff,  or  a 
revision  of  the  erinting  tariff,  noon  a  acalo  of  Justice  to 
ell  Interests;"  this  eoeaalssian  was  to  mates  a  final  report 
of  Its  investigations  to  Congreee  In  Deeemher  of  1802.* 
•tost  of  the  CerElsaton»s  rtnmsiiiawffsiliiiis  ware  dlsre- 


1.  United  States  Tariff  CoaalsslaB,  "Taiiff  -iatory,  Oulfced 

States,  Dictionary  of  Tariff  Information.  (1924),  p. 788. 
5.  Ibid,  p.TJJ*. 
a,  "Public  Lews  of  the  United  states  of  ftmerloa'  ,  United 

States  statutes,  47  Congress,  1  Session,  Vol.  47,'    " 

(1301-1033),  p.  64. 


6 


g^d,  hut  Pr.  WU  ~«  *"  «-  ^lf*  rf  m  **  * 
^  u.  h~euse  or  the  reeo-endations.    — .  - - 

.p.ial  appropriation  t*  —  "  •"  *  ~  -*  "*■ 
ee-i.sion  and  *T  —  P-«  •-  «"  *r~M'  *"*•     *" 
t^ff  cession  was  not  a  P— —  organi«.tion. 

IM  Ik.  P—*»  <*  the  •"*«  "»  +  1909'  "  *""" 
«.  Wf  «•  President  to  find  out  If  foreign  entries 
«  discriminating  against  the  Halted  Stat«  in  their  tar- 

-,  <f  h,«t  ware  the  President  was  to  adjust  the 
Iff  laws,  and  if  they  were  w» 

mxUm^  »inis»»  *•*••  accordingly,    the  President  was 
*..  authorised  under  «M.  I-  to  appoint  officer,  to  help 
M.  to  eeo  re  this  information.     President  Taft,  acting  up- 
m  *i.  .umoritT.  appointed  a  tariff  hoard  of  —m  — - 

*  ».-  «><«•  Mrima.  to  aeeiet  in  secur- 
toere.  later  increased  to  five  s»s*«rs,  « 


lag  inf  onsatlon. 

The  puhlic  wanted  a  per-anent  eo-al.sion  appointed,  to 
^xp  ta*e  «-  tariff  out  of  politic.,  and  with  the  eeon»ic 
aM  industrial  proble-  «**  had  c«se  up  a-  a  result  of  the 
-orld  *ar  there  «.  a  real  need  for  a  cc-oission  to  secure 
infection,  and  to  help  adjust  t*e  tariff  question.,  a.  a 
„•»*«*.•  I-"-*  «r  — 1"»-  —  aPPOlat#4 
—  the  Revenue  Act  of  1916.  „_,«.-,, 


This  Commission  was  to  be  known  as  the  United  States 
Tariff  Conolssion.  It  was  to  be  appointed  by  the  President 
with  the  Senate's  approval  and  to  have  six  medbers,  and  not 
■ore  than  three  of  Its  members  were  to  belong  to  the  sane 
political  party.  This  Commission  was  to  aid  the  President* 
the  Committee  on  Ways  and  Means  of  the  House  and  the  Senate 
Coamittee  en  Finance  whenever  they  needed  aid,  and  they 
were  to  Bate  an  annual  report  to  the  President  every  Deeea- 
ber.1  This  Tariff  Commission  as  an  organisation  is  still 
functioning. 

CHAPTER  XI.   EHACTMEHT  OF  POEDHEI-BeCTJrlBST?  TARIFF 

In  any  country  changes  In  economic  conditions  are 
brourjht  about  by  war  and  there  mist  be  a  readjustment  after 
the  war  is  over.  This  was  the  condition  in  the  United  states 
at  the  close  of  the  World  War.  Curing  the  war  there  was  an 
overproduction  of  farm  products,  to  supply  the  world's 
needs.  Industries  and  manufacturing  had  speeded  up  and  when 
the  war  closed  there  was  a  lessened  fl—mi  for  their  prod- 
ucts. 

As  early  as  1915  there  were  some  who  felt  that  one  of 
the  results  of  the  European  war  would  be  the  revision  of  the 

tariff.  The  United  states  Bust  readjust  her  protective  sya- 

1.  The  Revenue  Act  of  1916  United  States  Statutes  at  Large, 
Vol.  XXH,  Part  I  Public  Laws  (1915-1917),  pp.  798-797. 


teen  and  lias  it  up  with  the  economic  chance*  that  had 
as  the  result  of  the  war.  The  United  states  had  had  to  ex- 
paad  oost  of  her  industries  during  the  war  and  none  felt 
that  a  tariff  was  necessary  to  protect  them,  if  the  united 
States  wished  to  be  economically  independent  and  be  prepare* 
for  future  emergencies.  Capital  had  also  been  invested  in 
these  industries,  and  it  would  be  ruined  by  foreign  competi- 
tion if  not  protected.  Our  economic  policy  most  be  one  of 
national  self -sufficiency*1 

In  the  early  part  of  1919  certain  industries  became 
alive  to  the  need  for  a  now  tariff  as  affecting  their  i 
eats  and  made  their  demands.  "Among  these  Industries  are 
the  woolen  ones*  which  fore  see  higher  schedules,  the  cotton 
ones,  which  are  not  eager  for  any  immediate  legislation— 
and  the  silk  man*  who  favor  protection  as  against  Japanese 
competition".  "The  two  associations  in  the  Industry,  the 
American  and  the  Rational,  each  has  its  tariff  committee 
and  it  is  expected  that  their  work  will  occupy  at  least  ten 
to  eighteen  months.  Their  purpose  will  be  to  arrive  at 
costs  of  production  here  and  abroad."   hen  this  could  be 
arrived  at  and  data  gathered,  they  believed  that  it  would 

■haw  the  need  for  a  higher  tariff  rate  on  their  products.2 

1.  Brooks,  Robert  C,  hOur  Next  Tariff",  The  »ew  Hepubllo. 
Vol.  IV,  (August  7,  1915),  p.  13. 

2.  "As  to  Hew  Tariff  Issues  for  Veel,  Cotton  and  Silk,"  The 
Literary  Digest,  Vol.  XJCI,  (June  14,  1919),  p.  137. 


Some  of  the  dry-gcods  merchants  did  not  advocate  a  high  tar- 
iff, as  prices  vara  high  enough. 1 

Before  the  World  War  the  United  State*  had  establish- 
ments engaged  in  the  manufacture  of  coal  tar  dyes,  and 
employed  aoout  588  persona.  In  1917  there  were  190  fins 
engaged  In  this  industry  —ploying  more  than  20,000  people 
ahoelng  a  remarkable  growth  in  laaa  than  four  years.2 

Manufacturers  had  invested  aapital  amounting  to 
$200,000,000  in  the  dye  making  Industry  by  1917,3  and  on* 
corporation  had  spent  more  than  $1,800,000  on  experiments. 
In  1910  the  United  statee  waa  exporting  more  than 
#80,000,000  worth  of  dyes  to  other  counties.4 

The  dye  seetion  of  the  American  Chanical  Society  in 
1919  began  to  call  special  attention  to  their  need  of  pro- 
tection. Their  society  met  in  Philadelphia  in  1919  and 
passed  resolutions  calling  attention  to  the  fact  that  the 
manufacturer  of  dyes  used  the  aaae  general  processes  and  aa- 
terials  that  were  used  in  the  manufacture  of  explosives  and 
poison  gasea,  and  the  importation  of  dyes  waa  a  military 

question;  and  it  waa  also  a  menace  to  the  defense  of  our 

1.  "As  to  new  Tariff  Issue*  for  ?ool,  Cotton  and  Silk,"  Tfc* 
Literary  Digest.  Vol.  LXI,  (Jane  14,  1919).  p.  137.  

2.  "Ameriaan  Dye  industry  Bow  Leads  the  ^orld,8  Current 
Opinion.  Vol.  LXVI,  (January  1919),  p.  64.   

..   esarran,  H.  0.  "The  Truth  About  the  Dye  Industry'' 
Scientific  American.  Vol.  CiXXIV  (Bay  21,  1921),  p.  40. 

4.  " American  Dye  Industry  How  Leads  the  7orld",  Current 
Opinion,  Vol.  LXVI,  (January  1919),  p.  64.   *-— — 


If  tbMt  dye  prctaata  mm  laported  m  tin.  of 

•  tola   WSOld  Ml 

of  an  lataaHj  that  la  a* 


SO*  Mala*  alae  MM  that  a  copy  of 
ba  mm  to  too  PwalMM  af  toe  United 

a  roault  of  Mia  dye  agitation  Congroos  bogan  to 
protective  wwii  imimii  to  pretoet  tola  lnduetry. 


adttoa  of  too  Bmm  af  iMMrttUw  on  toe  dye  sltuatton 
In  Mm* 


In  1019  too  agrleal  towel  Mglona  mm  not 
the  tariff,  aa  aeM  vtoat,  gotten,  aad  butter 
la  1917,  and  1918.     Tho  total  value  of 
raator  torn  la  any  year  »1mo  to 
tha  oar  and  to*  Mlaa  of  Un  atook  Ma  atae  imto.9 

2nl9BO  too  total  mIm  af  all  fana  erope  warn 
H»»»00t000,000  eoapared  alto  '19,000,000,000  la  1919  and 
314,800,000,000  la  1919,     Un  •took  la  1990  had  alae  do. 


""  yaMMat  of  Aj^taMfoSlfir^  ftiS?MJJfitBr' 


n 


clinea  In  price.1  "The  prices  of  «ieat,  corn,  meats,  cot- 
ton, suddenly  were  cut  to  one-half,  even  to  one-third  of  the 
war  figures.  The  farmers  were  as  helplessly  ignorant  con- 
cerning the  cause  of  this  decline  as  they  had  been  of  the 

2 
previous  rise.  They  olaiaored  vociferously  for  a  remedy. 

The  Republican  party  offered  one  in  the  tariff,  when 
they  put  the  following  pl»nk  in  their  platform  in  1920.  ■ 
Republican  party  roaf firms  its  belief  in  the  protective 
principle  and  pledges  itself  to  a  revision  of  the  tariff  as 
soon  as  conditions  shall  make  it  necessary  for  the  preserva- 
tion of  the  home  market  for  American  labor,  agriculture  and 
industry.*  The  Republicans  carried  the  election  of  1920 
and  they  began  immediately  to  plan  for  a  revision  of  the 
tariff.  This  led  to  the  passage  of  the  emergency  tariff  of 

1921.*  The  agricultural  intorest  demanded  the  same  protec- 

5 
tlon  for  agriculture,  that  other  industries  received  — 

and  wanted  an  embargo  on  agricultural  Imports  and  passed 

resolutions  asking  Congress  for  "the  same  consideration  in 


1.  Meredith,  S.  T.  The  Tear  in  Agriculture,  Yearbook  of  the 
Department  of  Agriculture,  (1920),  p.  17. 

2.  fkusalg,  P.  *.,*flic  Tariff  Act  of  1922".  The  Quarterly 
Journal  of  Bcononlca,  Vol.  XXXVII,  (1922-1925),  p.  4. 

s.  Republican  Hational  Committee,  "Senator  Harding  and  the 
Tariff  Issue,"  Republican  Campaign  Text-Book,  (1920), 

4.  Taussig,  r.  /.,  "The  Tariff  Act  of  1922",  Quarterly 
Journal  of  roonomica.  Vol.  >~arvil,  (1922-23),  p.  a. 
•fMnl.iM'An.  nP  tiieTAmarlaan  ran  Durean  Federatioi 


*  "Resolutions  of  the  'American  Farm  Bmij  *•**•""£• 
Hoard's  Dairyman.  Vol.  LK,  (March  19,  1920),  p.  558. 


tariff  matter*  as  industry  e«ta*  which  la  "the  loaat  we 


oe«bt  to  be  aetiafied  with' 


,«  1 


A*  Orange,  a  fan  organi- 


sation, al80  wanted  "fair  consideration  of  agriculture  In 
an/  revision  of  the  tariff'.8    These  rteaanda  and  the  poai- 
tton  of  the  republican  party  lot  to  a  general  revision  of 
the  tariff  act  after  the  if— rgonsy  *»t  which  was  pseeed 
lay  87,  1921.    The  -ocrtHay  social  ai  Mil  was  the  outcoaa  of 
thla  general  revision,  and  It  contained  the  elaatlc  feature 


which  we  are  to  consider.     This  bill  boeame  a  lev  Sep 
SI,  19B8.5 


CBAPTBB  XIX.     BISTORT  09*  TBS  ELASTIC  PEATUHH 


tariff  originated  in  the    aya  ar 
of  the  House  under  the  leederahlp  of  Rap* 
reeentatlve  Fordney  of  ^tiohlgan.    The  ooanlttee  began  their 
hearlnga  en  the  tariff  question  aa  early  ae  January,  1981. 
The  bill  peeeed  the  Qoaee  and  wee  eent  to  the  senate  July 
81,  1981. 

The  ifeuae  bill  when  eenpletad  did  not  have  the  elaatio 
feature  In  it,  but  did  contain  the  plan  for  Aaerioen  valua- 


i.  "«rei  tares*  feneration  'See**"  Board' a  tmiryan.  Vol. 

uc,(!>aeenber  17.  1980),  p.  963.         * 

S.  Herquie,  J.  c.  "Fifty  Years  of  the  Orange*,  Coantiy 
sen.  Vol.  txxxv,  (April  17,  1920).  p.  1K~" 
s7^.  «m  **»•  Tariff  \ct  of  1988*.  soart 


aaaa^ 


tion:  that  is*  the  rates  were  to  be  based  on  the  American 
valuation  which  Is  the  American  selling  price  of  any  article 
■anufacturod  or  produced  in  tba  Unitod  States  including  the 
cost  of  all  coverings,  costs,  charges  and  expenses  necessary 
to  a»t  the  article  ready  for  the  market  plus  a  reasonable 
profit.1 

The  tariff  bill  in  its  original  font  pas  ed  the  House 
and  was  sent  to  the  Senate  where  it  was  referred  to  the 
Committee  on  Finance  July  22,  1921.  "Hearings  upon  the  bill 
were  bsgon  July  25,  1921  and  continued  to  and  including 
August  31,  1921.  Xa  the  meantime  the  internal  revenue  bill 
passed  the  Bouse  and  was  referred  to  the  Coasaitteo  on  Pi- 
nance  August  22,  1921".  —  "Hearings  upon  the  tariff  bill 
were  imediately  resuned  Hovembor  3,  1921*  and  completed 
January  "»  1922.   Upon  the  completion  of  the  hearings  the 
Committee  on  Finance  began  at  once  the  preparation  of  the 
tariff  bill  under  the  leadership  of  Senator  McCumber  of 

Horth  Dakota.   It  was  at  this  time  that  the  elastic  provi- 

2 
sions,  Sections  315,  316,  and  337  were  written  into  the  Dl . 

The  idea  of  this  elastic  feature  of  this  bill  was  not 

new, as  President  Harding  had  advocated  It  in  his  message  be- 


1.  "Tariff  Act  of  1922",  Section  402f  .,  p.  103. 

2.  McCumber,  "Tariff  Dill",  Senate  Documents,   7950,  67 
Congress,  2d  Session,   No.~595,  Vol.   I,    (April  10,   1922), 
p.   8. 


fore  b  Joint  —■tun  of  Coegreea  nee 

onber  G,  19C1,  ohen  he 

Mid  la  this  1111101  that  •seery  eon 

tsaplatton.  it  little 

natters  la  vfaieh  direction  one  tarna 

,  aagaiflee  the  dlf  fi- 

•a&tjr  «f  tariff  legislation,  bat  the 

neeeealty  of  the  re- 

vloloo  la  nagalfied  with  It.    Paabtloos  we  are  Justified  la 

oosblng  a  aero  flexible  policy  than 

oo  have  provided  hereto 

fore.    I  hope  a  any  will  be  found  to 

nana  for  flexibility 

and  elaoticity,  so  that  ratee  any  bo  aajaeted  to  neat  «a- 

oaual  and  ehaagtag  eondltlona  ahlofc 

oaanot  bo  aneoretely 

aatlelpated.    There  are  problems  laa 

Idee*  bo  anfalr  prao- 

tieea,  and  to  exehaage*  ehteh  aadooa 

a  la  annoy  have  aado 

almost  nnsnlwhloi     Z  hao*  of  no  nan 

nor  la  ehloh  to  offeot 

thla  flexibility  other  than  the  exto 

neloa  of  the  powers  of 

the  Tariff  ccwdesloo,  oe  it  eon  ode 

pt  iteolf  to  •  aolen- 

tifio  and  eholly  Juat  adninlatratloa 

ef  the  low.     I  aa  not 

aaaiadfal  of  the  oonetitutloml  dlf fleultlea.    Theao  oea 

be  net  by  giving  aatborlty  to  the  01 

lof  *eeutive  oho  oould 

proolaia  oaYlllifswl  datiee  to  booi  e 

ondltlona  ehloh  the 

Onegeoaa  nay  doolaeaio.    At  thla  point  I  aaat  disavow  any 

doaire  to  enlarge  the  Saomtlve'e  poaer  or  odd  to  the  re* 

sponslbllltiee  of  the  of  flee.    Ihey 

are  already  too  lergo. 

If  there  vera  any  other  plan  i  eould 

prefer  It. 

«So#     JP&Ofe    O*    fKXttaOP&tflT   t©  pfOCl^tlM  VOtlXH  IMRM0MMo^l>Xy 

bring  the  Tariff  CoanUalon  into  noe 

end  enlarged  eettvltlee 

ise  no  executive  could  discharge  such  a  duty  except  up» 
on  the  information  acquired  and  i  i  man i ■Tallinn  made  by  this 
commission.  But  the  plan  is  feasible,  and  the  proper  func- 
tioning of  the  board  would  give  us  a  better  administration 
of  a  defined  policy  than  ever  can  be  aade  possible  by  tariff 
duties  prescribed  without  flexibility.  —  In  this  proposed 
flexibility,  authorizing  increases  to  met  conditione  so 
likely  to  change,  there  should  also  be  provisions  for  de- 
ereasee.  |  rate  may  be  Just  today  and  entirely  out  of  pro- 
portion six  months  from  today,  if  our  tariffs  are  to  be 
made  equitable  and  not  necessarily  burden  our  imports  and 
hinder  our  trade  abroad,  frequent  adjustment  sill  be  neces- 
sary for  years  to  come.  Knowing  the  impossibility  of  modi- 
fication by  act  of  Congress  for  anyone  on  a  score  of  lines 
without  involving  a  long  array  of  schedules,  I  think  we 
shall  go  a  long  ways  toward  stabilisation  if  there  is  recog- 
nition of  the  Tariff  Commission's  fitness  to  recommend  ur- 
gent  ehenges  by  proclamation."1 

The  Finance  Committee  following  the  suggeetion  of  the 
President  changed  the  plan  of  fixing  the  rates  from  the 
American  to  foreign  valuation  and  introduced  the  elastic 
feature  for  the  first  time,  which  is  found  In  this  bill 

TT  cross  by  the  President  of  the  United  States"*  Con- 
|gressional  Record.  67  Congress,  2  3eesion,  Vol.  iXTI, 
Pt.  1,  I  December  6,  1921),  p.  37  .  * 


Title  III,  Special  Provisions,  Soctlon  315,  316  and 
317.  A  special  study  has  been  made  of  the  elastic  provision 
of  this  hill  and  recorded  in  this  thesis. 

The  elastic  feature  confers  the  following  powers  upon 
the  President: 

Section  315  authorizes  the  President,  after  investi- 
gation by  the  Tariff  Commission,  to  proclaim  such  changes 
in  classification  or  increases  or  decreases  In  the  rate  of 
duty  within  the  limit  of  50  per  cent  as  may  be  necessary  to 
equalise  the  differences  in  the  costs  of  production  of 
articles  In  the  United  States  and  the  principal  competing 
foreign  country.   This  section  also  provides  that  when 
such  action  by  the  President  does  not  equalise  differences 
in  costs  of  production  of  the  article  or  articles  upon 
which  the  duty  is  assessed,  he  can  place  the  duty  upon  the 
American  selling  price. 

Certain  limitations  on  the  power  of  the  President  in 
administering  these  provisions  are:  no  rate  of  duty  can  be 
proclaimed  in  excess  of  50  per  cent  of  existing  rate.  An 
article  cannot  be  transferred  from  the  dutiable  list  to  the 
free  list  or  vice  versa,  nor  shall  the  form  of  any  duty  be 


Section  316  declares  unlawful  any  unfair  methods  of 
••■petition  and  unfair  acts  in  the  importation  and  sale  of 
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foreign  articles.  It  provides  that  the  Tariff  Conaiaslon 
shall  Investigate  alleged  violations  of  these  provisions 
and  shall  report  on  than  to  the  President,  who  is  empowered 
to  assess  certain  additional  duties  to  offset  practices 
complained  of  and  to  forbid  the  entry  of  the  imported  arti- 
cles In  question. 

Section  317  deals  in  a  comprehensive  Banner  with  dis- 
crimination by  foreign  countries  against  the  trade  of  the 
United  States.  It  laposes  upon  the  Tariff  Commission  the 
duty  to  ascertain  and  at  all  times  to  be  informed  whether 
there  are  any  discriminations  against  the  United  States  com- 
merce, as  enumerated  in  the  Section,  by  any  country;  and 
If  there  Is  to  bring  it  to  the  attention  of  the  President 
with  recommendations.  The  President  is  authorized,  whenever 
he  shall  find  the  existence  of  such  discriminations  to 
specify  and  proclaim  new  or  additional  rates  of  duty  to  off- 
set such  praotices,  or  he  can  exclude  from  Importation  into 
the  United  States  such  articles  from  the  offending  country 
if  he  deems  that  the  public  Interests  of  the  United  tatea 
require  it.1 

"Those  elastic  features  are  regarded  by  the  committee 
as  undoubtedly  constitutional  (Field  V.  Clark  143  U.  S., 


1. "Tariff  Act  of  1922",  pp.  95-97. 


649)"  and  will  help  to  prevent  an  accumulation  of  cases 
that  will  eventually  call  for  a  revision  of  the  tariff. 

This  Mil  was  reported  to  the  Senate  by  senator  Se- 
Cumber,  chairman  of  the  Finance  Committee.  She*  he  reported 
the  bill  he  referred  to  the  elastic  provislona  of  the  bill 
in  the  following  manner »  "1th  the  rapid  changes  going  on 
in  the  world  in  the  cost  of  production,  in  the  fluctuation 
of  exchange,  in  the  increase  of  labor's  cost  in  some  cases 
and  decrease  in  others,  any  rate  which  we  «ay  now  establish 
as  being  the  proper  rate,  nay  be  found  to  work  an  injustice 
either  as  against  the  toerican  manufacture  or  the  American 
importer.   e  have  attempted  to  meet  this,  by  a  provision 
permitting  the  ISceeutlve,  on  a  finding  of  facts  that  the 
rates  are  so  high  that  they  amount  to  an  embargo  or  are 
unjust  or  too  obstructive  to  fair  competition  and  fair  com- 
•leree  or  so  low  that  our  industries  are  being  destroyed,  to 
lower  or  advance  the  rates  within  fixed  limits  to  meet  thorns 
situations."  The  President  will  have  to  guide  him  all  the 
data  which  an  industrious  Tariff  Commission  has  gathered  and 
la  gathering  in  relation  to  our  foreign  commerce.  That 
commission,  therefore,  will  become  a  forum  in  whieh  any  com- 
plaints may  be  lodged  as  to  the  unfairness  or  the  injustice 

1.  "Tariff  Bill",  Senate  Document  7950,  Ho.  595,  Vol.  I, 
p.  3. 


of  any  rate,  and  through  the  President  we  will  be  able  to 
rectify  any  Injustice  that  nay  become  pronounced  by  future 
fluctuations  In  Market  prices.1 

In  contmst  with  this  the  minority  report  from  the 
Mnenee  Committee  was  given  by  senator  Simons  and  the  e- 
lastlc  clause  was  referred  to  in  the  following  nannert  "The 
rates  as  fixed  In  the  bill  subject  to  the  presidential  In- 
creases will  be  manifestly  sufficient  to  protect  «ie  monop- 
olies and  monopoly  controlled  industries  in  their  prices 
and  leave  them  an  alarming  margin  for  further  increasing 
their  profits.  Undoubtedly  the  effect  upon  our  export 
trade  of  any  undue  curtailment  of  Imports  will,  on  account 
of  the  present  economic  and  financial  condition  in  the  bal- 
ance of  the  world,  especially  in  the  countries  of  our  al- 
lies and  enemies  In  the  war,  be  more  serious  to-day  and 
fraught  with  more  danger  to  our  national  prosperity  than  at 
any  other  time  in  our  history.8  The  rates  of  the  bill  and 
powers  given  ttie  President  were  undoubtedly  concessions  to 
the  demands  of  protected  industry  and  were  based  upon  sell- 
ins  Price  instead  of  cost  of  production.  If  the  rates  and 
policies  of  this  bill  are  adopted  there  will  be  an  indos- 

2#  *oS?fLnlU"»  Vlww  of  **•  r*norlty>  «•»»•  document 
7950,  67  Congress,  2  Session,  Report  59b,  H.  gTpTg. 
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trial  upheaval  In  the  country"1 

In  the  deb-ste  which  followed  the  introduction  of  this 
hill  in  the  Senate,  the  elastic  feature  was  attacked  on  the 
grounds  that  it  vested  too  much  power  in  the  hands  of  one 
san.  Senator  Watson  of  Georgia  was  one  of  the  senators  who 
made  a  special  plea  against  it  on  the  grounds  that  this  ap- 
lastic feature  was  very  dangwous  because  it  would  tend  to 
make  conditions  unsettled,  and  one  man  would  have  too  Bach 
power,  and  that  this  was  a  delegation  of  authority  that  was 
never  intended,  when  the  constitution  was  framed  by  our 
forefathers."  Serator  Underwood  remarked:  "And  now  our 
Republican  friends  say  in  delegating  this  authority:  '"e 
are  incompetent,  we  are  unable  to  serve  you  longer  in  thia 
matter.  »"5  Senate-  Heflin  declared  that  the  people  of  the 
United  States  would  not  have  voted  for  washers  of  this  Con- 
gress, if  these  men  had  told  the  people  tbat  they  were  go- 
ing to  vote  to  take  tt»e  power  of  taring  the  people  out  of 
the  hands  of  Congress  and  give  it  to  the  President.* 

This  power  makes  it  possible  for  the  President  to  re- 


i.  ibia,  p.  9. 

2-  Kyrto?*faft".cggr' 8  se"slon* vo1*  •• 

3.  Ibid,  Pt.  11,  (August  11,  1922),  p.   11205. 

4.  Ibid,    (fturust  19,   1922),   p.   11597. 
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eeive  evidarjee  in  secret  or  in  writing,  to  consult  different 
authorities,  and  no  one  knows  who  is  Influencing  the  Execu- 
tive, op  who  is  fixing  the  tax  pate.1   the  President  ean 
also  outlaw  certain  importers  and  exporters  and  their 
agents  without  a  trial,  without  a  hearing,  and  then  penalise 
their  actions.  If  he  is  uncertain  about  the  entrance  of 
-oods  into  the  United  States,  he  can  area  go  a  step  further 
and  ask  the  Treasurer  to  forbid  their  entrance.  This  &t 

the  President  power  to  govern  the  collection  of  duties  at 

o 

the  custom  house  if  he  so  desires. 

Senator  Reed  of  Missouri  said  of  this  power  that  "We 
are  establishing  a  pr-3eedent,  which  if  it  is  sustained  by 
the  courts  will  be  followed  by  subsequent  Congresses",  and 
we  are  transferring  the  taxing  power  of  Congress  to  the 
President  and  in  doing  this  we  are  breaking  down  the  great- 
est safe  guard  that  our  country  has  as  tbere  is  no  court 
back  of  the  President's  decrees.  The  President  has  too  aany 
duties  now  without  this  added  responsibility,  and  he  will  be 
unable  to  handle  this  extra  burden.  It  will  result  in  his 
delegating  this  duty  to  someone  else,  or  he  will  have  to  re- 
ceive aid  from  soma  other  department.5  Underwood  said.  It 
will  sire  a  greater  opportunity  for  rolitlcal  corruption  to 

1.  Ibid,  ft.  U,  I  hum  it   11,  192R),  p.  11207. 

2.  Ibid,  Pt.  7,   May      ,  1JZ2),   p.  7111. 
S.  Ibid,  Pt.  11,  (August  11,  1922),  p.  11223. 


enter  In  and  influence  the  President  in  his  decisions.  It 
say  extend  further  and  influence  future  elections.  The 
Tariff  Commission  nay  help  by  reporting  its  findings  to  the 

President,  hut  he  does  not  have  to  take  their  advice  as  he 

1  ■ 
can  consult  "the  TJepartnent  of  Justice,  the  ^9paPtMent  of 

State,  or  the  Department  of  Commerce,  or  he  nay  consult  the 
clerks  in  his  own  office,  or  he  say,  if  he  desires,  after 
the  ascertainment  of  the  facts,  consult  the  special  inter- 
ests which  are  going  to  profit  by  the  levying  of  this  taxa- 
tion".8 

Reed  further  objected  because  the  bill  as  ar.ended  re- 
quires that  there  shall  be  an  interim  of  60  days  betreen  the 
tine  of  the  President's  proclamation  of  a  change  in  the  rate 
of  duty  on  a  commodity  and  the  tine  it  takes  effect  to  give 
the  importers  and  firms  a  chance  to  finish  up  any  business 
transactions  that  are  under  way.  This  60  days  tine  that  is 
given  would  furnish  aiaple  tine  for  a  special  session  of 
Congress  to  meet  and  adjust  the  rates.3  The  60  days  interim 
was  later  changed  to  15  days.* 

The  elastic  provisions  of  the  Tariff  bill  were  favored 
by  Senator  Sdge  of  Sew  Jersey.  The  Senator  felt  that  there 

1.  Iblfl,    (.".ugust  11,  1982),  pp.    1:1206-11207. 

2.  Ibid,   Pt.   11,    (August  11,  1922),   p.   11207. 

3.  Ibid,  Pt.  11,    (August  11,  1922),   p.   11213. 

4.  Ibid,  Pt.   12,   (September  20,  1922),  p.  12936. 


Xfts  no  more  denser  of  the  President*  s  being  influenced  by 
political  power  than  of  the  0enate»s  being  90  Influenced, 
The  Senators  are  approached  on  every  hand  and  tfcey  feel  that 
they  oust  look  after  those  requests  on  account  of  reelec- 
tion. The  Preeident  is  not  so  apt  to  invite  political  con- 
trol, as  he  is  President  of  the  entire  country  and  does  not 
represent  any  particular  concessional  district,  fowling 
sections,  or  any  other  activity.  He  would  be  obliged  to 
listen  to  any  suggestions  for  a  change,  but  this  would  not 
need  to  nake  his  decision  sectional.  The  President  should 
be  trusted  to  look  after  the  interests  of  the  country.  This 
now  departure  in  the  adjusting  of  the  tariff  rates  ought  to 
asks  for  a  more  scientific  tariff,  lttt  it  will  be  iisposslbls 
to  get  a  tariff  bill  that  will  be  scientific  In  every  re- 
spect. This  elastic  feature  has  a  practical  value  due  to 
the  fact  that  it  provides1  for  the  quick  alteration  of  the 
tariff  law,  and  it  will  eliminate  frequent  tariff  revi- 
sions. 

The  Congress  has  authorized  the  Interstate  Commerce 
Coamiasion  to  f ix   and  adjust  freight  rates,  and  Congress 
should  have  the  aaaa   power  to  lay  down  rules  for  the  Presi- 
dent to  adjust  the  rates  in  the  tariff  laws,  it  Is  the 

1.  Ibid,  Pt.  11,  (August  10,  1982),  pp.  11186-11195. 

2.  Ibid,  Pt.  6,  (April  24,  1922),  p.  587 S. 


principle  that  la  applied  in  the  power  given  to  the  Intel*, 
state  Commerce  Commission.  The  President's  act  vrould  be 
purely  administrative?  as  Congrona  delegates  tiie  authority 
to.  ascertain  facts  and  fix  ratee  accordingly. 

In  advlaing  the  60  days  Interim  between  the  President* a 
proclamation  in  change  of  rates  on  any  commodity  and  the 
tlao  it  takes  effect,  SoOmrber  referred  to  this  as  necessary 
so  that  firms  that  are  contracting  raider  the  old  rate  from 
2urope,  will  have  notice  of  the  change  in  rates  so  as  to 
adjust  their  business,  ac  it  might  ruin  them  financially. 
This  io  the  only  reason  for  this  interim  of  60  days,1  and 
no  amendment  to  the  tariff  bill  adj'^ting  rates  could  be 
pushed  through  Congress  in  60  flays.  This  is  tt»e  reason  why 
it  was  proposed  to  let  the  "resident  change  the  rates.* 

The  President  in  his  letter  to  fcCnmber,  while  the 
tariff  bill  was  pending  in  Congress,  favored  deal ^nating 
the  Tariff  Commission  as  "the  agency  for  scientific  investi- 
gation and  the  source  of  dependable  inf onset  ion." 

His  lotter  reads  as  follows:  — -  "I  thin*  we  ou'-ht  to 

aalss  the  Tariff  Commission  all  that  it  is  desi^neS  to  be 

the  agency  for  scientific  investigation  a<?d  the  source  of 
dependable  information  on  all  tariff  problems.  —  In  view 
of  the  fact  that  Congress,  in  providing  for  flexibility, 
must  bestow  some  exceptional  powers  upon  the  Prealdent,  I 

1.  Ibid,  Pt.  11,  (August  10,  1922),  p.  11199. 

2.  Ibid,  Pt.  U,  (Auguat  11,  1922),  p.  11225. 
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f oreign  valuation,  from  the  specific 

ana  vice  verea.  The  rates  asy  be 

and  there  ie  e  question  as  to  the  rresident's  peeat, 

er  he  eea  change  an  artlele  f  pan  ths  free  list  te  the  d 

»1«  list  and  vice  verea.  If  this  bill 

Badorwooa  eat  Simmons  wanted  te  be  assured  that  provisions 

veuld  be  Bade  to  prevent  this  chancing  fron  eae  doty  to 
.*    An  easndiiisiit  eea  passed  prohibiting  these 
.*     It  was    argued  that  the  passage  of  this  bill  will 

restriot  ear  foreign  nsraet  sad  foreign  oomtriea  dt.ll  find 

it  hard  to  ship  is  goods,  and  tola  «U1 

aeaMaeJtatJsVfrfr^awa^.         *  T*Jt    QtJl^P    TJMaTJ^tal     #»t*#ae     fMeM*^aeae*^S     taee    JlaUnt 

plates  a  tariff  well  which    ill  f eater  and  build  op 

lies  la  this  country  sad  do  what  the  beneficiaries  of  the 

nave  elasnred  for,  for  SO  years,  sal 

Intentionally  heretofore  ajsaaUd  then 

that  is,  a  protective  tariff  to  protest  their  profite,  a 

tariff  that  antes  it  possible  for  than  to  pyramid  their 

i.  Ibid,   Pt.  7,   (Stay  17,  194BB),  pp.  7108-7US. 
t.  Ibid,  Pt.  ll,   (August  11,  lStff,  p.  11250. 


profits  on  the  cost  of  production,  and  then  stand  between 
them  to  drive  the  foreign  competitor  out  of  the  American 
market''.  Senator  Simmons  says  that  this  may  result  in  our 
trade  being  practically  wiped  out.1 

Senator  Jones  objected  to  this  bill  as  it  gave  the 
President  the  right  to  oreate  an  absolute  embargo 
importations  like  foreign  toys.2 

The  majority  members  of  Congress  argued  that  this  e- 
lastlc  provision  would  help  to  stabilise  conditions  in  the 
business  world.  They  called  attention  to  the  fluctuation 
of  prices  in  business  and  trade,  and  that  there  must  be  ar- 
rangements made  to  meet  these  conditions.  The  readjust 
of  the  tariff  rates  would  help  to  do  this.  Business  con 
tions  are  so  unsettled  that  it  is  absolutely  impossible  f« 
any  Congress  to  eract  a  scientific  schedule  under  these 
changing  conditions,  and  for  this  reason  the  laws  should  be 
flexible,  and  there  oust  be  some  authority  designated  to 
■eke  the  necessary  adjustments. 

Some  felt  that  this  elastic  tariff  provision  would  re- 
sult in  a  degree  of  uncertainty  to  business,  but  if  there 
were  an  understanding  of  the  way  in  which  the  flexibility 
provision  works  or  will  operate,  that  fear  would  be 


1.  Ibid,  Pt.  8,  (June  12,  1922),  p.  0564. 

2.  Ibid,  Pt.  8,  (April  24,  1922),  p.  5884 


tl-m  agency  whleh  handlee  the  Investigations  for  tha  "resi- 
dent will  Slve  both  tha  interested  and  disinterested  parties 
la  the  business  Investigated  a  ohanee  to  be  beard,  and  than 
the  final  decision  is  taade  as  to  rata  nsaosaary  to  adjust 
differ  ana  so.    •This  should  not  dlaturb  industry,  but  the 
justing  of  rates  to  nest  eeonosle  dif f arenoes  should  has 
stabilising  influence  and  prevent  m  general  revision  of 
the  tariff,    with  the  lnforaatlon  required  before  s 
of  rates  takes  plane  it  should  be  1  possible  for  the 
dent  to  nafca  s  change  that  would  seriously  danage  any  In- 
cnastry. 

Xt  la  alao  necessary  to  give  the  President  poser  to 
raise  the  tariff  not  store  then  BO  per  cent  or  loser  it 

10  per  sent,  as  the  80  te  SO  per  sent  idea    ould 

mm  of  our  Arerloan  lndustrise  out  of  business.8 
industries  should  be  protested  so  as  to  asks 

nationally  Inilif  anflsnt.     The  rates  are  so  adjusted 
that  protection  can  be  given  to  new  Industries  that 
protection,  and  our  rates  should  aalte  for  ©i;-.iality  in 
petition  in  toe  Aaertoan  sarksts.5 

In  referring  to  the  toy  industry  It  was  said  that  toe 
rates  aould  only  have  to  be  changed  on  about  80  per 

i.  Ibid,  it.  6,  (April  84-  1988).  pp.  5876-8. 

8.  Ibid,  f%.   11,  (August  10,  1988),  pp.  11190-11194. 

S.  Xbid,  Pt.  0,  (Say  8,  1988),  pp. 


the  American  toy*.  Kates  would  also  need  changing  on 
This  would  proteet  the  Hew  American  industries  and  give 
employment  to  our  men.  We  do  not  want  our  own  Industries 
and  trade  destroyed. 

The  minority  group  were  also  assured  that  It  would  not 
be  possible  for  the  President  to  change  articles  from  free 
list  to  the  dutiable  list  and  vice  versa,  nor  can  he  mate 
a  change  in  the  form  of  duty.2 

The  constitutionality  of  Sections  515,  516  and  517 
called  forth  many  arguments  in  Congress  pro  and  con. 

Senator  v/alsh  attacted  the  constitutionality  of  the 
flexible  provisions.  He  felt  that  the  Constitution  of  the 
United  States  gave  Congress  no  right  to  vest  this  authority 
in  the  President  and  he  brings  out  the  following  points  to 
prove  his  statement; 

"The  Constitution  in  express  terms  vests  all  legis- 
lative power  granted  by  it  In  Congress  (Art.  1  Sec.  I). 
Specifically  it  grants  to  Congress  power  to  lay  and  collect 
taxes,  duties.  Imposts  and  excises,  and  to  regulate  com- 
merce with  foreign  nations.  These  powers  by  repeated  ad- 
justments and  according  to  the  views  of  all  commentators, 
are  exclusive.  These  powers  cannot  be  delegated  to  anyone 
else." 

"One  of  the  settled  maxims  in  constitutional  law  is 

1.  Ibid,  Pt.  6,  (April  24,  1922),  p.  5884. 

2.  Ibid,  Pt.  11,  (August  11,  1922),  p.  11258. 


that  the  power  conferred  upon  the  legislature  to  make  laws 
cannot  be  delegated  by  that  department  to  any  other  body  or 
authority,  where  the  sovereign  power  of  the  state  has  lo- 
cated the  authority,  there  It  Bast  remain,  and  by  the  con- 
stitutional agency  alone  tiie  laws  mat  be  nade  until  the 
constitution  Itself  Is  changed.  The  power  to  whose  Jud 
wisdom  and  patriotism  this  high  prerogative  has  been  In- 
trusted eannot  relieve  Itself  of  the  responsibility  by 
choosing  other  agencies  upon  which  this  power  shall  be  de- 
volved, nor  can  It  substitute  the  Judgment,  wisdom  snd 
patriotism  of  any  other  body  for  those  to  which  alone  the 
people  have  seen  fit  to  confide  this  sovereign  trust."  Ac- 
cording to  Locke  the  following  principle  that  the  "legis- 
lature neither  must  nor  can  transfer  the  power  of  making 
laws  to  anybody  else,  or  place  it  any  where  but  where  the 
peeple  have"  is  older  than  '.rcorican  constitutional  law  and 
not  peculiar  to  our  institutions. 

The  struggle  to  keep  the  taxing  power  In  the  hands  of 
the  representatives  of  the  people  rather  than  let  It  be 
erclred  by  the  Sxeoutlve,  Is  closely  associated  with  Eng- 
lish liberty,  and  this  idea  is  reflected  in  that  provision 
of  our  Constitution  "which  rehires  that  all  bills  for 
raising  revenue  shall  originate  in  the  House  ef  Feprea 


tivee."  Another  principle  uhlch  pervades  oar  ahole  politi- 
cal system  la  that  a  "power  conferred  by  the  people  upon 
anyone  branch  or  department  of  the  Government  is  not  to  he 
delegated  by  that  branch  or  department  to  any  other,"  and 
*«o  emergency  however  great  can  Justify  the  surrender  into 
the  hands  of  the  President  the  taxing  power  entrusted  by 
the  people  to  their  representatives  In  Congress".  If  this 
encroachment  upon  the  liberties  of  the  people  Is  eittier 
sanctionad  or  condoned,  there  Is  no  man  wise  enough  to  for- 
oee  the  ultimate  consequence." 

The  Committee  in  their  report  Justified  the  constitu- 
tionality of  the  elastic  provision  ahen  they  Included  the 
following  paragraph  In  their  report,  namely,  "These  elastic 
tariff  provisions  are  regarded  by  the  committee  as  un- 
doubtedly constitutional  Cield  V.  Clark,  143  V.   S.  649)" 
but  rfonator  v/alsh  replied  this  case  affords  no  Justification 
for  the  delegated  legislative  authority  in  this  case,  being 
based  upon  ttie  tariff  law  of  1390. 5 

The  '.ct  of  1390  is  not  inconsistent  with  tho  principle 
that  Congress  cannot  delegate  legislative  authority  to  the 
President,  as  this  law  did  not  in  any  real  sense  invest  the 
President  with  the  power  of  legislation,  as  the  present 

1.  Ibid,  Pt.  6,  (Hay  8,  1922),  p.  5494. 

2.  Ibid,  Pt.  11,  (August  10,  1928),  p.  11130. 

3.  Ibid,  Pt.  6,  (Hay  3,  1922),  p.  6494. 


tariff  law  does.  Congress  Itself  prescribed  the  rate  of 
duties  to  be  laid,  collected,  and  paid  on  6  definite  arti- 
cles in  the  law  of  1890.  In  the  present  law  the  number  of 
articles  are  not  limited,  and  the  rate  is  not  United. 

In  the  law  of  1890  the  President  simply  executed  an 
act  of  Congress  as  the  agent  of  the  law  making  department 
"to  ascertain  and  declare  the  event  upon  which  the  expressed 
will  was  to  take  effect,  and  the  President  had  nothing  to 
do  with  the  fixing  of  the  rate  of  duty,1  as  there  were  defi- 
nite rates  fixed  and  the  President  stayed  within  these 
limits  .  This  is  not  the  oase  in  the  law  of  1922,  as  the 
fixing  of  the  rate  within  certain  limits  Is  left  entirely 
in  the  hands  of  the  President.  The  power  to  fix  the  rate 
so  there  Is  a  reasonable  profit  Is  also  in  his  hands.  The 
determining  of  these  rates  by  the  President  Is  not  consti- 
tutional.2 

Senator  Walsh  contended  that  the  President  had  three 
wide  powers  granted  to  him  under  the  provisions  of  SIS,  316, 
and  317,  as  he  may  either  (1)  raise  or  lo  or  the  rates,  (2) 
ehange  the  classification  of  articles,  or  (3)  change  the 
form  of  duty.  "The  law  however  does  not  countenance  vesting 


1.  Ibid,  Pt.  6,  (May  3,  1925),  p.  6495. 

2.  Ibid,  Pt.U,  (August  11,  1922),  p.  11206. 
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any  such  discretionary  power  in  the  executive,  and  the  at- 
tempt to  do  so  ia  fatal  to  the  system  of  which  it  is  an 
integral  part.  It  is  generally  understood,  that  if  there 
is  to  be  a  delegation  of  power  to  justify  this,  there  must 
be  laid  down  a  clear  rule  of  guidance  for  the  executive  of- 
ficer and  ha  must  adhere  to  it.  An  attempt  la  made  to  do 
this  in  the  present  bill,  but  there  ia  a  serious  obscurity 
in  defining  the  President* s  duties. 

President  Harding  favors  this  new  feature  but  when  he 
was  a  senator  and  the  Overman  bill  of  1913  was  under  con- 
sideration there  was  a  question  about  the  transfer  of  the 
powers  of  one  department  to  another  upon  the  order  of  the 
President.  At  that  time  the  present  executive  said  "If  the 
Senate  of  the  United  rtates  is  going  to  aoeept  an  executive 
mandate  —  Congress  can  only  fittingly  complete  the  pre 
by  delegating  the  taxing  and  appropriation  power,  adjourn 
and  go  home." 

Senator  Underwood  says  that  this  la  the  first  time  that 
Congress  has  attempted  to    surrender  the  power  granted  to 

It  in  the  Constitution  of  the  United  States  to  an  Executive, 

g 

and  It  is  not  likely  to  be  held  constitutional. 

Senator  alah  objected  to  the  power  given  to  the  Presi- 


1.  Ibid,  Pt.  6,  (?by  3,  1922).,  p.  6407. 

8.  Ibid,  Pt,  18,  (September  19,  1988),  p.  12387. 


dent  In  Section  Sir  on  the  grounds  that  it  authorizes  the 
President  to  forbid  the  entry  of  goods  into  the  United 
States  when  merchandise  is  coming  in  by  unfair  methods  of 
competition  until  an  investigation  is  made.  "Just  ho*  ha 
could  find  tile  facts  if  he  has  not  sufficient  information 
to  satisfy  him  of  its  existence  is  difficult  to  understand." 

"Equally  obnoxious  from  a  constitutional  standpoint 
are  the  provisions  authorising  the  President  to  irrpose  add 
tional  duties  upon  the  Imports  from  any  country  dlsorimlnat 

ing  against  American  products .  He  is  further  vested 

with  discretion  to  make  his  proclamations  by  way  of  reprisal, 
extend  to  the  uhole  of  the  offending  country  or  to  any  part 
of  it",  and  if  any  country  disregards  this  he  can  exclude 
all  products  of  that  country  if  he  deems  it  for  the  beet 
intor  st  of  the  United  States. 

"Here  is  a  dear  surrender  of  the  power  vested  in  the 
Congress  to  determine  what  is  for  the  est  interest  of  the 
United  States  with  respect  to  taxation  and  foreign,  com- 


The  Senator  also  objected  to  tills  Section  SIC  as  it 
gave  the  President  ttie  power  to  investigate  as  to  unfair 
methods  of  competition  and  Importation  of  Merchandise  into 
the  United  States  that  would  be  injurious  to  our  industries. 


It  la  also  unfair  because  a  half  dozen  of  the  foreign  im- 
porter* may  be  unfair  in  their  dealings  while  a  dosen  would 
be  fair  and  honorable  business  men,  and  these  men  would  haw* 
to  pay  an  Increased  duty  of  from  10  to  50  per  cent  and  thia 
would  be  unfair  and  ruin  many  of  them.  In  other  words  the 
discretion  vested  in  the  President  by  Section  315  la 


perfectly  obvious  and  Indisputable  under  the  provisions  of 
Section  316.1 

Another  objection  to  Section  316  was  raised  in  regard 
to  the  Tariff  Commission  when  it  was  said  "that  if  this  a- 
mendment  carried  It  means  the  beginning  of  the  end  of  the 
Tariff  Commission"  for  by  allowing  them  to  recomnend  rates 
to  the  President  it  will  throw  the  commission  into  politics. 

Senator  v/alah  said  congressmen  cannot  Justify  the  ob- 
jections made  to  this  law,  by  referring  to  another  law  that 
has  been  passed  by  Congress  at  another  time  as,  the  law  of 
1916  under  a  Democratic  President,  that  was  equally  as  ob- 
noxious as  this  one.2  There  is  no  excuse  for  giving  the 
President  a  power  which  Is  questionable  Just  because  a  De 
cratlc  President  was  given  It.  Confess  has  no  authority 
to  do  this. 

Seotion  317  was  amended  so  that  it  became  the  duty  of 

1.  ibid,   Pt.   11,    (August  11,   1928),  p.   11241. 

2.  loid,   Pt.   11,    (August  11,  1928),  p.   11242. 


the  Tariff  Commission  to  ascertain  and  be  informed  as  to 
discriminations  practiced  against  United  States  coomeroe  toy 
any  foreign  country  and  to  call  the  President* s  attention 
to  such  discriminations  if  they  existed. 

Senator  Walsh  objected  to  this  section  and  saw  no 
for  these  provisions  in  the  bill,  when  the  United  States 
was  at  peace  and  had  cominerdlal  treaties  with  nearly  every 
nation  of  the  world,  and  we  have  a  treaty  with  Germany 
covering  this  very  subjeot. 

.hen  the  Reveiue  Act  of  1916  was  passed  the  war  was 
going  on  in  Europe,  and  in  this  ease  "Does  not  the  war  pow- 
er extend  to  legislation  enacted  in  anticipation  of  war  as 
•all  as  to  legislation  which  is  enacted  after  the  declara- 
tion of  warT" 

This  section  involves  graver  constitutional  questions 
than  any  other  section  and  presents  a  dangerous  situation 
for  the  United  States  "because  if  the  United  States  Is  to 
enter  upon  this  policy  no  man  can  tell  where  the  end  will 
be."8 

The  question  of  the  constitutionality  of  the  elastic 
features  of  the  tariff  and  the  powers  they  conferred  upon 
the  President  was  defended  in  an  able  manner  by  both  Sena- 


1.  Ibid,  ?t.  11,  (August  11,  1922),  p.  11244. 

2.  Ibid,  Pt.  11,  (luguat  11,  1982),  p.  11245. 


top*  SeCumber  and  Smoot.  Senator  McCumber  discussed  the 
constitutionality  of  Sections  315,  316  and  317  by  refarring 
to  the  way  that  the  amendments  were  drawn  up.  They  were 
framed  "by  members  of  the  Tariff  Commission  and  Judge  De- 
Vrlee  of  the  Court  of  Custoas  Appeals  after  an  exhaustive 
study  of  all  the  questions  and  the  decisions  bearing  upon 
this  most  Important  subject"  had  been  made,  so  the  legality 
of  the  measures  were  assured  by  them  at  the  start.  In  his 
further  discussion  he  said  that  the  Constitution  conferred 
certain  rights  upon  Congress.  "Section  I  of  Article  I  " 
of  the  Constitution  of  the  United  States  provides:  The 
Congress  shall  have  power  to  lay  and  oolleot  taxes,  duties, 
imposts  and  excises  and  eo  forth;  and  in  the  same  sec- 
tion it  is  provided  that  the  Congress  shall  have  power  

to  regulate  commerce  with  foreign  nations,  and  among  the 
several  states  and  so  forth.  0pon  these  two  provisions  of 
the  constitution  is  based  the  power  which  we  here  impose 
upon  the  President  acting  through  the  Tariff  Commission,  not 
to  fix  duties  himself,  according  to  his  own  Judgment,  but 
ascertain  facts  and  then  lAy  a  duty  which  will  be  prescribed 
by  Congress  to  effectuate  a  certain  result." 

An  example  of  the  President*  a  power  and  how  it  works 
is  shown  by  the  way  the  President  would  deal  with  Section 
315.  (a)  He  would  "first  adopt  the  American  selling  pri© 


of  the  article  as  the  basis  on  .vhich  the  duty  la  to  be 
levied,  and  than  nay  either  Increase  or  decrease  the  rate 
within  fixed  limits,  to  effectuate  the  purpose  declared". 

"Subldlvision  (c)  of  the  some  section  provides  that  the 
President  nay  take  Into  account  —  the  price  at  vfaich  like 
or  similar  merchandise  Is  sold  In  the  United  Statea  and 
oompetlng  foreign  countries  — .  After  ascertaining  what 
rate  of  duty  will  equalise  these  differences,  the  law  di- 
rects him  to  apply  that  rate  upon  the  standard  of  valuation 
which  the  law  prescribes.  The  law  does  not  state  what 
these  specific  duties  shall  be,  but  it  does  direct  that  the 
duties  shall  measure  up  to  a  certain  standard,  to  be  de- 
termined by  the  facts,  and  that  standard  is  equality  of 
competition  In  the  American  market."  In  laying  down  the 


provisions  Congress  has  delegated  to  the  President  certain 
powers  within  certain  limitations.  "The  whole  purpose  of 
this  section  is  to  secure  equality  of  trade  in  the  American 
markets.  —  The  President  in  making  these  changes  accord- 
ing to  rules  laid  dov/n  by  Congress  exercises  no  legislative 
function.  He  simply  applies  a  rate  to  conform  to  the  rule 
declared  by  Congress." 


1.  Ibid,  Pt.  6,  (May  8,  1922),  p.  6505. 
S.  Ibid,  Pt.  6,  (Hay  8,  1922),  p.  6505. 


senator    Boot  la  his  defense  of  the  bill  stated  that 
flexibility  In  tariff  rate*  was  not  a  new  departure  In  tar- 
iff legislation,  ae  the  tariff  leva  of  1800  contained  e 
anuiatxa  &n«  nlalnun  provision,  the  objeet  of  which  wis  to 

protect  our  foreign  ooawerce  a,-"  last  discrimination  and  it 
was  net  aousidered  uaconatitntlorjal,  and  «hie  epeeial 


a  is  Incorporated  fa  the  bill  the*  la  now  before  the 
Senate. 

Shi*  special  section  ?  that  Is  referred  to  in  the  bill 
•f  1909  reads  as  follows? 

"ttiat  whenever,  after  the  thirty-first  day  of  March, 
aiaoteea  hundred  and  tea,  and  ee  lenft  thereafter  as  the 
Frealdaat  ahnll  be  satisfied,  in  vi-m  of  the  character  of 
the  eoaaeeataat  grants*  by  the  ataiaaa  tariff  of  the  united 
States,  that  the  govwaaeut  of  any  foreispi  eountry  lnposea 
ae  taraa  of  restriction*  either  in  the  way  of  tariff  rates 
ar  provisiens,  —  all  article*  when  laported  late  the 
waited  State*  ar  any  of  its  peeaesoionc  ~— ,  frea  each 
foreign  country  shall,  except  as  otherwise  herein  provided, 
he  admitted  under  the  tmt  of  the  ■iniaaa  tariff  of  the 
United  fltate*  an  prescribed  by  seetiaa  oae  of  this  Act.— 
whenever  the  President  shall  be  satisfied  that  the  eoadi- 


i.  iji-«  ?t.   •,  ...  r.yrs. 


tlons  which  led  to  the 

before  authorised  ae  lecher  exist,  he  shall  issue  e 
nation  to  that  effect,  sad  ninety  days  thereafter  he 
axiom  tariff  shall  be  applied  te  the 


tien  te  assist  the  Preeldent  la  tl 

hla  by  this  section. 

President  te  hereby  snthortsed  te 


officers  of  the 

lawn,  I  c 


ulU  lasladoe  tale  provision  "sad  Is 
by  providing  that  -  ountorratllng  duties  shsll 
apply  not  only  te  beont&ee  bi—tirt  by 
te  boantiee  granted  by  persona 
•artels,  or  corporations." 

Our  sntl  iftsaptag  statutes  have  alee  been  an 
tlon  of  the  prlaslple  of  flexibility  In  tariff  making  in 
•Mar  that  the  tariff  atgfct  be  a  weans  of  jisaSsstlsg,  ear  la- 


SIS,  and  317  of  the 
olthla  a 


bill  to 
limit  that  Halt 


1.   IMd,  p.  88. 


gross j  to  change  the  basis  of  valuation  if  necessary;  to 
prevent  unfair  methods  used  in  competition,  in  importation 
of  goods,  and  to  impose  a  penalty  on  any  foreign  country 
that  discriminates  against  American  goods. 

The  Tariff  Act  of  1390  has  also  helped  to  establish 
the  constitutionality  of  these  measures  as  it  vested  dis- 
cretionary power  in  the  President, 

The  particular  part  of  that  law  ribich  bears  upon  this 
is  section  3  of  that  tariff  law  wfeich  reads  as  follows: 

"That  with  a  view  to  secure  reciprocal  trade  with 
countries  producing  the  following  articles,  and  for  this 
purposo,  on  and  after  the  first  day  of  January  eighteen 
hundred  and  ninety-two,  whenever,  and  so  often  as  the  Presi- 
dent shall  be  satisfied  that  the  Government  at   any  country 
producing  and  exporting  sugars,  molasses,  coffee,  tea  and 
hides,  raw  and  uncured,  or  any  of  such  articles, 
duties  or  other  exact iongs  upon  the  agricultural  or  other 
products  of  the  United  States,  which  in  view  of  the  free 
introduction  of  such  sugar,  molasses,  coffee,  teas,  and 
hides  into  the  United  States  he  may  deem  to  be  reciprocally 
unequal  and  unreasonable,  he  shall  have  the  power  and  it 
staall  be  his  duty  to  suspend,  by  proclamation  to  that  ef- 
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feet,  the  provisions  of  this  act  relating  to  the  free  1«« 
trcctactios  of  audi  sugar,  ttolasses,  eoffee,  tea,  ant  U«m. 
the  ^odoeUon  of,  or  exported  from  each  deelgnated  country 
as  follows  naaely,  sugar,  aoUasea,  oofree,  tea,  ana  hid 

In  the  law  of  ldSO  th*  power  mated  la  the  President 
waa  (aj  to  ascertain  whether  too  lawa  of  a  foreign  country 
iaposing  c*tlee  or  other  exactions  worn  "reciprocally  un- 
eojnl  and  uaroaaonoblo" ;  (to)  To  suspend  by  proclamation  ths 
provisions  relating  to  too  free  introduction  of  sugar  and 
so  forth*  <«)  to  souse  duties  to  bo  levied,*  collected, 
and  paid  at  the  veto*  preserlbsd  *jy  the  Congreaa;  and  <d) 
to  decide  the  length  of  Uac  aooh  lew  could  be  justly  ens. 


She  eoastltuticuality  of  this  power  vested  In  the 
President  to  vary  rates  of  duty  in  the  tariff  act  of  UNO 
tested  la  the  caee  Field  V.  Clark  (1*3  u.  s.  649)  vhiok 
upon  section  315  or  this  tariff  sot. 
Mr.  Justice  Harlan  speaking  for  the  Court  In  too  Yield 
ease  aaldt  "the  legialatur*  esanet  delegate  Its  power  to 
kM|  jut  it  eaa  Bake  a  law  to  dalegate  a  power  to 


eXi£  of  .U90,  T-.eclprocal  Trade  Provisions  Section  3." 
Wewtatae  c'  rvr  watted  Bte tee  of  toswlaa,  ci  cesMMaa*  i 
geoatoa.  Vol,  U.  11868-1550),  p.  815.     *       congress,  x 

^'rf^iT^l0"?^^0^' '  -Cr  "  '•''"1*es8»  8  "Oeeien,  vol.  ucn, 


tannine  sane  fact  or  state  of  Olings  upon  which  the  law 
makes,  or  intends  to  make,  its  own  action  depond."  Other 
statutes  and  decisions  have  also  been  examined  which  make 
it  clear  "that  Congress  my  authorise  and  direct  the  Presi- 
dent  to  increase  or  decrease  rates  of  duty  upon  the  ascer- 
tainment of  a  state  of  facta  or  conditions  prescribed  by 
law.  The  vesting  of  power  in  the  President  to  ascertain 
the  existence  of  prescribed  conditions  and  to  predicate 
duties  thereon  is  within  constitutional  limitations." 

The  power  delegated  by  Congress  to  prescribe  the  rate 
of  duty  to  be  imposed  differs  in  nature  from  the  power 
delegated  by  Con  ;rees  to  ascertain  facts,  "for  it  is  a  pow- 
er to  prescribe  rules  of  general  future  application."  Dele- 
gated powers  of  this  nature  in  other  oases  have  been  sus- 
tained by  the  Supreme  Court  as  in  the  case  of  "Putterfleld 
V.  Stanaham  (1904),  192  ft,  I.  470,493.:  Congress  prohibit- 
ed the  importation  of  the  lowest  grades  of  tea  by  the  act 
of  March  2,  1897  and  authorised  the  Secretary  of  the  Treas- 
ury to  adopt  unifore  standards  to  determine  such  grades. 
The  set  was  held  constitutional."1 

The  question  of  the  constitutionality  of  Section  316 
was  defended  by  Senator  McCumbor.  He  defended  the  elastld 
feature  by  referring  to  the  Revenue  law  of  1916,  which  was 
1.  Ibid,  (April  24,  1922),  p.  5875. 


passed  by  the  Democratic  party  when  Wilson  was  President  of 
the  United  States.  Seetlon  304  of  this  law  states  "That 
whenever  any  country*  dependency,  or  colony  shall  prohibit 
the  importation  of  any  article  the  product  of  the  soil  or 
industry  of  the  United  States  and  not  injurious  to  health  or 
■orals,  the  President  shall  have  power  to  prohibit,  during 
the  period  such  prohibition  is  in  force,  the  importation  in- 
to the  United  States  of  similar  articles  from  that  country, 
or  in  case  the  United  States  does  not  import  similar  arti- 
cles from  that  country,  then  other  articles  the  products  of 
such  country,  dependency,  or  colony.  And  the  Secretary  of 
the  Treasury,  with  the  approval  of  the  President,  shall 
make  such  rules  and  regulations  as  are  necessary  for  the 
execution  of  the  provisions  of  this  section. 

Seotion  805  says  that  "ohenever  during  the  existence 
of  a  war  in  which  the  United  States  Is  not  engaged,  the 
President  shall  be  satisfied  that  there  is  reasonable 
to  believe  that  under  the  laws  regulations  or  practices  of 
any  country,  colony,  or  dependency  contrary  to  the  law  and 
practices  of  nations,  the  importation  Into  their  own  or 
other  country,  dependency,  or  colony  of  any  article  the 
product  of  the  soil  of  the  United  States  and  not  Injurious 
to  health  or  morals  is  prevented  or  restricted,  the  Presi- 
dent is  authorised  and  empowered  to  prohibit  or  restrict 


during  the  period  ouch  prohibition  or  restriction  Is  in 
force,  the  importation  into  the  United  State,  of  .Hollar  or 
other  articles,  produots  of  such  country,  dependency  °r 
colony  as  in  hla  opinion  the  publle  interest  may  require; 
and  in  such  case  he  shall  males  proclamation  stating  the 
article  or  articles  v.hioh  are  prohibited  from  importation 
into  the  United  states;  and  any  person  or  persons  who  shall 
import,  or  attempt  or  conspire  to  import,  or  be  concerned 
in  importing,  such  article  or  articles,  into  the  United 
states  contrary  to  the  prohibition  In  such  proclamation, 
shall  be  liable  to  a  fine  of  not  less  than  $2,000  or  more 
than  550,000,  or  to  Imprisonment  not  to  exceed  two  years, 
or  both,  in  the  discretion  of  the  court.  The  President  amy 
change,  modify,  revoke  or  renew  such  proclamation  In  his 
discretion.0 

The  President's  power  under  the  law  of  1916  was  not 
limited,  as  he  was  not  limited  in  the  number  or  In  the  se- 
lection of  the  articles  that  he  was  to  exclude.  Presides* 

ison  had  absolute  power  and  no  court  has  challenged  the 
power  granted,  and  it  was  not  a  war  power,  as  this  power 
given  to  Fresident  7ilson  bofore  the  United  States  entered 
the  war,  and  the  constitutionality  of  it  could  not  be 

1.  "unfair  Competition,  Heveme  *»*  g  "jg{LUlffi?d  ^af?a 
Statutes  At  Large,  64  Congress  (1915-1917).  Vol.  aaj  1^7 

7t.  I  iJi.Slic  Ls^,  p.  V99. 


on  anticipation  of  v/ar.  "In  case  the  United  States  does 
not  Import  similar  articles,  than  other  articles,  the  prod- 
ucts of  such  country,  dependency,  or  colony"  may  be  exclud- 
ed —  an  unlimited  power  to  prohibit  any  article.  The 
power  Is  also  given  to  place  a  fine  on  or  to  Imprison  the 
offender. 

"hen  section  31*  was  first  written  the  President  was 
authorised  to  use  any  agency  of  the  Government  to  Inquire 
into  unfair  methods  but  now  this  has  been  amended  and  the 
amendment  passed  authorizing  the  Tariff  Commission  as  the 
agency  to  be  used  to  investigate  any  unfair  methods  that  may 
oome  up  and  if  the  President  finds  unfair  methods  exist  he 
can  impose  an  additional  duty  not  to  exceed  50  per  cent  or 
less  than  10  per  cent  of  Its  value,  or  he  can  bar  the  mer- 
chandise from  entering  the  country.2 

Section  316  also  prohibits  dumping  in  the  ordinarily 
accepted  aeanin:  of  the  word;  that  is,  "the  sale  of  mer- 
chandise in  the  Dnlted  states  for  less  than  its  foreign 
market  value  or  cost  of  production;  but  also  bribery,  es- 
pionage, misrepresentation  of  goods,  full  line  forcing,  and 
other  similar  practices  frequently  more  injurious  to  trad* 


1.  Congressional  Record.  67  Congress,  Pt.  11,  Vol.  tXII, 
(August  li,  1925),  p.  11242. 

2.  I>id,  Pt.  11,  (August  11,  1922),  p.  11841. 


Ill 


price  cutting/ 

"The  provisions  of  Section  316  is  guarded  in  every  re- 
spect as  carefully  as  we  have  gu  rded  the  provisions  of 
Section  315  as  to  the  hearings  and  as  to  the  body  which 
shall  furnish  the  President  the  information,  and  so  forth.1^ 

Senator  MeComber  in  his  discussion  of  Section  317  of 
the  tariff  bill  felt  there  was  more  question  as  to  the 
constitutionality  of  this  provision  than  of  the  other  pro  • 
visions  that  had  been  discussed,  but  he  said  M";e  have  fol- 
lowed to  some  extent  the  provision*  which  are  contained  in 
the  law  of  1890,  relating  to  proceedings  in  the  case  of 
discriminations  against  the  United  States,  and  have  kept 
somewhat  short  of  the  power  that  was  granted  under  the  law 
of  1916." 

The  broadest  statute  relating  to  discrimination  is 
found  in  ttie  revenue  law  of  1916,  paragraphs  804  and  805. 

In  the  law  of  1890  the  President  had  to  find  the  dis- 
crimination. In  Section  317  "The  President  Is  authorized 
to  impose  additional  duties  on  the  whole  or  any  part  of  the 
Imports  into  the  United  tates  from  any  country  which  dis- 
criminates against  our  overseas  commerce.0 

As  to  the  legality  of  the  Revenue  Act  of  1916  being 
imposed  in  anticipation  of  war,  that  gave  no  greater  power 

1.  Ibid,  ?t.  6,  (April  24,  1922),  p.  5879. 

2.  Ibid,  Pt.  11,  (August  11,  1922),  p.  11242. 


to  pass  ft  legislative  act  at  that  tine  than  it  does  today, 
ae  the  United  States  was  not  In  war  then,  nor  Is  It  today, 
yet  there  Is  war  j-°ing  on   in  China. 

This  section  will  not  interfere  with  any  of  our  reci- 
procity treaties. 

"hen  this  bill  went  to  the  conference  committee,  as 
far  as  the  Senate  was  concerned,  the  duties  on  all  the  arti- 
cles in  Title  I  were  based  on  foreign  valuation  except  Para- 
graphs  87  and  88  which  related  to  dyes  and  their  derivatives 
and  these  were  baaed  on  American  valuation. 

The  tariff  bill  as  amended  by  the  Senate  was  agreed  to 
and  passed  upon  August  19,  198?  and  a  Conference  Committee 
was  appointed  to  confer  with  a  like  committee  from  the 
House  upon  the  disegreoing  votes  between  the  two  houses. 
The  report  from  the  Conference  Connlttee  was  sent  back  to 
the  Rouse*  and  the  House  took  up  the  discussion  of  the  bill 
as  amended  September  13  and  it  was  discussed  pro  and  con. 

Representative  Garner  spoke  against  the  new  bill  con- 
demning it,  and  the  power  it  put  into  the  hands  of  the 
ident  to  lay  and  levy  taxes,  also  the  power  of  the  President 
to  change  an  article  from  foreign  to  American  valuation.  He 
declared  that  the  power  is  taken  out  of  the  hands  of  the 


I.  Ibid,  Pt.  11,  ( \ugust  11,  1988),  p.  11845. 


people  and  put  Into  the  hands  of  the  President.  There  is 
great  danger  In  doing  this  as  the  rates  may  be  raised  on 
some  things  that  the  common  people  have  to  use,  and  It  will 
nako  the  cost  of  living  hi;*her  for  the  common  people.*  This 
power  in  the  hands  of  the  President  will  not  compel  fair 
and  equable  prices  for  all,  if  the  President  is  not  in  sym- 
pathy with  the  great  mass  of  people,  the  farmers,  wage 
earners  and  consumers,  and  he  may  not  know  and  realize  the 
problems  and  struggles  of  the  ccmmoh  people.  If  the 
dent  is  in  sympathy  with  big  interests  and  wealth  then  this 
power  to  fix  prices  would  bo  all  wrong.   It  will  also  ruin 
business  because  of  the  uncertainty  of  the  changes  and  it 
is  not  constitutional.  The  power  to  change  rates  is  in  the 
hands  of  Congress  who  has  no  ri^ht  to  delegate  it  to  anyone 
else. 

Representative  Fordney  led  the  discus  si  on  for  the  ma- 
jority a— Dura  of  the  House,  stating  that  the  House  Com- 
mittee had  agreed  to  the  Senate's  plan,  for  the  adjusting 
of  the  tariff  rates  by  the  President,  and  the  com  it tee  *- 
greed  to  adopt  the  American  valuation  plan  for  the  foreign 
valuation  uhan  it  was  needed.  The  power  vested  in  the 
President  under  Section  315  will  help  our  business. 


1.  Ibid,  Ft.  12,  t  September  13,  199.2),   pp.  12504-12505. 

2.  Ibid,  Pt.  12,  (September  13,  1982),  p.  12539. 


and  the  swiftly  changing  business  conditions  of  the  world. 

Others  referred  to  the  flexible  provision  as  a  great 
improvement  over  the  present  law  and  it  should  have  a  fair 
trial,  and  there  should  be  a  way  of  changing  rates  that 
would  not  call  for  •  general  revision  of  the  tariff,  as  a 
general  revision  disturbs  business  and  raises  a  political 
issue.8 

Representative  Green  of  Iowa  said  that,  "It  has  been 
urged  that  the  tariff  should  be  taken  out  of  polities  and 
put  upon  a  scientific  basis.  This  Is  the  first  time  in  our 
legislative  history  that  a  tariff  has  a  provision  by  which 
this  theory  may  be  carried  out"  and  the  President  can  only 
make  changes  as  they  are  reoomnended  by  the  Tariff  Commis- 
sion, which  is  composed  of  a  body  of  experts. 

It  was  argued  by  Kreider  of  Pennsylvania  that  no  Pres 
dent  is  going  to  abuse  this  power,  and  only  a  few  things 
will  need  adjusting  and  this  will  save  writing  a  new  bill, 
which  would  cause  a  business  depression. ^ 

The  Senate  took  up  the  report  of  the  conferees  and 
Senator  Simmons  objected  immediately  to  the  action  of  the 
Conference  Committee.  He  felt  that  they  had  "exceeded  their 


1.  Ibid,  Pt.  12,  (September  13,  1922),  pp.  12508-12509. 

2.  Ibid,  Pt.  12,  (September  15,  1922),  p.  12516. 

3.  Ibid,  Pt.  12,  (September  13,  1922),  p.  12503. 

4.  Ibid,  Pt.  12,  (September  13,  1022),  p.  12550. 
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to  proclaim  the  so-called  American  valuation".  The  Presi- 
dent of  the  Senate  over-ruled  the  point  of  order  and  the 
decision  of  the  chair  was  sustained  by  the  Senate. 

Senator  Stamens  argued  that  this  conference  report 
shows  the  danger  of  the  Influence  of  special  Interests  In 
Influencing  rates;  as  they  want  rates  based  on  American 
valuation.  The  President  has  practically  obtained  the  con- 
troll  over  the  tariff  rates,  the  people  will  pay  for  this 
and  he  also  has  power  over  business  interests  of  the  Unit 
States.  The  Conferees  have  given  him  more  control.  The 
President,  according  to  the  Senate  rulings,  was  to  have  all 
the  hearings  public  but  this  Is  chinged,  so  part  of  It  Is 
done  seoretely.  The  elastic  provisions  of  this  bill  have 
caused  an  uncertainty  in  tariff  matters.  The  power  given 
to  the  President  in  this  bill  can  make  or  break  an  industry, 
and  it  makes  business  uncertain;  aa  any  industry  or  branch 
of  industry  can  ask  for  a  change  ir  tariff  rates.  This 
power  of  flexibility  in  the  hands  of  the  executive  will  con- 
stitute a  powerful  political  influence  and  it  will  help  to 
create  a  great  political  machine. 

Senator  Underwood  in  speaking  of  the  President's 
said  that  the  President  can  increase  or  deorease  the  rates. 


1.  Ibid,  (September  18,  1922),  p.  12795. 

2.  Ibid,  (September  18,  1922),  pp.  12806-12809. 
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1.   Ibid,  Ft.   IS,  |l 

the  rates,  other*  wanted  foreign  valuation  with  American 
valuation  applied  to  paragraph*  27  and  28  (dyes  and  their 
derivatives).     The  disagreements  were  finally  settled  by 
the  Committee  making  special  provisions  for  a  return  to  the 
American  valuation,  which  was  the  House  scheme,  on  condition 
that  if  the  rates  fixed  in  the  bill  did  not  give  sufficient 
protection  the  President  could  not  raise  the  rate,  but 
could  ei-.ply,  by  adopting  the  American  valuation,  thereby 
secure  a  hl£ier  rate  of  duty".     Thia  was  a  giving  In  upon 
the  part  of  the  Senate  also  on  the  part  of  the  House. 

The  President  le  still  limited  in  his  power;  as  the 
rate*  on  the  articles  under  title  I  can  only  be  raised  or 
lowered  to  "The  sum  which  shall  measure  the  difference  in 
the  cost  of  production  at  home  and  abroad".     The  rates  on 
most  of  the  articles  are  sufficient  to  measure  this  differ- 
ence without  returning  to  the  American  valuation.     This 
may  not  be  true  of  coal   tars.1 

This  will  protect  our  American  industries,  and  the 
provision  conferring  power  on  the  President  to  raise  and 
lower  duties  is  one  of  the  best  provisions   in  the  bill,  and 
the  President  is  not  likely  to  Increase  the  rates  if  he  fel- 
lows the  suggestions  of  the  Tariff  Commission. 


X.  Ibid,  Pt.    12,    (September  16,  1922),  p.    12753. 
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tionality  of  this  flexible  feature  in  the  case  of  "J.  V. 
Hampton,  Jr.,  &  Co.  V.  U.  s.  (276  u.  ft,  394)". x 

The  isaae  in  this  esse  was  as  to  the  constitutionality 
of  section  315.  The  President  of  the  United  States  had  in- 
creased the  rates  on  barium  dioxide  and  the  importers  J.  W. 
Hampton,  Jr.,  &  Company  in  importing  barium  dioxide  object 
to  paying  the  increased  rate  on  barium  dioxide.  The  im- 
porters had  two  contentions,  first,  they  argued  "that  the 
section  is  invalid  in  that  it  Is  a  delegation  to  the  Presi- 
dent of  the  legislative  power,  which  by  article  I,  rection 
I  of  the  Constitution,  is  vested  in  Congress,  the  power  be- 
ing that  declared  in  Section  8  of  Article  1,  ttiat  the  Con- 
gress shall  have  power  to  lay  and  collect  taxes,  duties. 
Imposts  and  excises.  Their  second  objection  is  that,  as 
Section  315  was  enacted  witli  the  avowed  intent  and  for  the 
purpose  of  protecting  the  industries  of  the  United  States, 
It  is  invalid  because  the  Constitution  gives  power  to  lay 
such  taxes  only  for  revenue.8  The  Court  ruling  was: 

"Taxes  are  occasionally  Imposed  in  the  discretion  of 
the  legislature  on  proper  subjects  with  the  primary  motlv 
of  obtaining  revenue  from  them,  and  witto  the  Incidental 

1 . "Constitutionality  of  Flexible  Tariff  Provision,"  United 
States  Dally.  Yearly  Index,  2647  (December  28,  lSf33T7 — 


p.   1,   c.   4. 
!.   "J.   W. 


2.   "J.   W.   Bsmpton,  Jr.  &  Company  V.  United  States,  United 
Lprcme  Court  Heports.  T.aw  Bt.  72,  October  f  arm, 


U.   ».,  H7b-8V7,  p.  «?§.' 


tive  of  discouraging  thai  by  making  their  continuance 
cms.  They  do  not  lose  their  character  aa  taxes  because  of 
the  Incidental  motive."  And  ao  here  the  fact  that  Ce 
declares  that  one  of  Its  motives  in  fixing  the  rates  of 
doty  Is  so  as  to  fix  then  that  they  shall  encourage  the 
Industries  of  this  country  In  the  competition  with  producers 
In  other  countries  In  the  sale  of  goods  In  this  country  can- 
not Invalidate  a  revenue  act  so  framed.  Section  315  and 
Its  provisions  are  within  the  power  of  Congress.  The  Judg- 
ment of  the  Court  of  Customs  Appeals  Is  affirmed." 

The  Court  also  made  It  very  "plain  that  neither  the 
Tariff  CoEsnlsoion  nor  the  President  fixes  the  duties.  That 
Is  done  by  the  Congress.  Of  the  Tariff  Commission  It  was 
said;  "The  Tariff  Commission  does  not  itself  fix  duties,  but 
before  the  President  reaches  a  conclusion  on  the  subject  of 
investigation,  the  Tariff  Commission  must  make  aa  investi- 
gation and  in  doing  so  must  give  notice  to  all  parties  In- 
terested and  an  opportunity  given  to  adduce  evidence  and 
heard.8 

CHAPTER  V.  OPKRATIOB  AND  EFFECTS  OF  THB  ELASTIC  PnOTISIOH 
Under  section  315  the  President  was  authorized  to 


1.  Ibid,  p.  532. 

2.  "Constitutionality  of  Flexible  Tariff  Provisions",  Pnll 
States  Pally.  Yearly  Index  2647,  (December  29,  19231 
p.  6,  C.  5. 


the  rules  and  regulations  necessary  for  carrying  out  the 
elastic  provisions.  The  following  executive  order  was  Is- 
sued by  the  President  to  the  Tariff  Commission. 
Executive  order: 

"It  is  ordered  that  all  requests,  applications,  or 
titlona  for  action  or  relief  under  the  provisions  of  suc- 
tions 315,  316  and  317  of  Title  III  of  the  tariff  act  ap- 
proved September  21,  1922,  shall  be  filed  with  or  referred 
to  the  United  States  Tariff  Commission  for  consideration 
and  for  such  investigations  as  shall  be  in  accordance  with 
law  and  the  public  interest,  under  rules  and  pmgalatlons 
be  prescribed  by  such  conmisslon0 . 

■wren  (?.  Harding.1 
The  Tariff  Conmisslon  acting  under  the  executive 
of  October  7,  192f\  adopted  and  made  public  its  rules  of 
procedure  under  sections  315,  316  and  317. 

The  following  slmplo  rules  wore  to  be  observed.  An 
application  for  investigation  under  these  rules  can  be 
by  any  firm,  partnership,  corporation  or  association.  The 
applioant  does  not  need  to  follow  any  special  form  in  apply. 
lag,  but  the  application  Bust  be  made  In  writing  and  signed 

1.  "Executive  Order  and  Rules  of  Procedure.  Before  the 

4t™Pt2ts8  'rarlff  Commission  under  Sections  315,  316. 
J22  2F  ?£J£tle  IIX  *  ««  ™,iff  *et  approved  Septem? 

Tsr^co^ssioTT  a^r?  u*ort of »» unitad ; 


by  or  In  behalf  of  the  Interested  party  or  parties. 

Bach  application  oust  contain  the  nams,  busis 
business  address  of  each  applicant  and  a  short  statement  of 
the  purpose  and  the  relief  sought.  The  oaanission 
the  application,  and  if  there  la  sufficient  reason  for 
thor  investigation  of  the  ease  it  is  so  ordered. 

the  Tariff  Commission  in  considering  applications 
315  wast  consider  whether  the  cose  warrants  the  forbidding 
of  the  entry  of  goods  while  the  case  is  being  investifared. 
The  Tariff  Commission  may  also  take  the  Initiative  in 
ordering  investigations  under  sections  315  and  316  after 
conferring  with  the  President.  If  an  investigation  is 
sary  under  section  317,  it  is  conducted  in  the  same  way  as 
the  hearings  are  conducted  under  sections  318  and  316.  * 

After  an  Investigation  is  ordered  a  plan  of  tiie  Inves- 
tigation and  an  estimate  of  the  coats  la  made  out  and  sub- 
mitted to  the  advlsroy  board.  Thle  board  approves  it  and 
then  the  chief  commissioner  receives  his  Instructions  In 
writing  and  the  field  work  begins  both  at  home  and  abroad 
making  careful  estimates  of  cost,  factory,  and  wholeaale 
prices,  wr>ges  and  other  conditions  that  enter  into  the  com- 
petition of  the  commodity  Investigated.  This  Information  la 
tabulated  and  kept  for  future  reference.  All  of  this  in- 

formation  is  brought  together  by  the  Commission  at  Waahing- 
1.  Ibid,  pp.  53-54. 


ton  and  preparation*  are  than  made  tor  public  hearings. 

Hotlcea  of  the  public  hearings  are  posted  In  public 
places  30  days  beforehand,  so  that  any  Interested  parties 
nay  appear  or  soud  a  representative  to  these  hearings, 
sons  who  are  known  to  be  Interested  are  notified  of  the 
and  the  place  of  hearing  by  registered  mall.  These  hear- 
ings are  public  unless  ths  committee  order*  r>*h»»>vjae.  The 
Committee  can  order  witnesses  to  appear  that  they  wish,  and 
they  can  require  than  to  bring  documentary  evidence.  A 
brief  fflust  be  filed  by  those  she  give  testimony. 

■smbsrc  of  the  Commission  can  investigate  caaes  and  re 
oslve  testimony,  but  they  must  aumnarlse  all  their  evidence 
both  oral  and  written  In  a  written  report  for  the  commlesion. 
The  final  hearings  are  held  before  the  Comniaelon,  and 
parties  who  have  previouely  entered  appearances  may  file 
their  briefs  and  get  permission  to  prssont  an  oral  argament. 

The  final  findings  of  the  coamlsalon  must  be  In  writ- 
ing, and  the  commission  brings  together  these  reports  of 
the  hearings  and  the  briefs  submitted,  and  all  other  data, 
and  the  Important  Information  la  formulated  Into  a  report 
which  Is  approved  by  the  advisory  board,  upon  these  facta 
tfcs  Commission  base  ttoeir  reports  to  aend  to  the  Prealdent. 
Ths  President  examines  the  report,  and  If  he  sees  the 
need  of  a  change  In  the  ratea  of  the  commodity,  he  lasass 
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Under  Section  317 

Application*  received  9 

Reports  completed  and  sent  to  President  12 

1 
Reports  completed  and  sent  to  Department  of  State     6" 

It  nay  bs  seen  from  the  table  given  thst  375  com  oditles 
vers  covered  by.  803  applications.  Two  hundred  of  these  coa- 
modities  were  covered  by  applications  requesting  Increases 
in  duty,  125  commodities  were  included  in  applications 
questing  decreased  and  for  25  commodities  requests  were  ma 
for  adjustments  of  the  rates  of  duty. 

The  Commission  has  instituted  83  investigations  cover- 
ing 91  commodities.  In  connection  with  these  83  investi- 
gations there  were  submitted  to  the  Commission  176  applica- 
tions. The  Commission  has  completed  and  sent  to  the  Presi- 
dent, under  provisions  of  Section  315  of  the  tariff  act  of 
1922,  reports  concerning  56  commodities  involving  110  appli 
cations. 

Rates  of  duty  have  been  changed  by  presidential  procla 
raation  en  S3  commodities  covered  in  76  applications.   In  33 
instances  the  duties  have  been  increased  by  proclamation 
in  5  instances  they  have  been  decreased.  Two  of  the  33  in- 


. 


have  been  increases  in  the  finished  products  neces- 
17""  tivitias  of  the  United  States  Tariff  Commission  since 
1922  .  Thirteenth  Annual  Report  of  the  United  States 

Tariff  CaaBrasTorf'1.  19^5.  p.  10.   " s 


aitated  by  Increases  in  the  duties  on  the  raw  materials,  but 
the  Increases  of  duties  an  the  finished  products  are  not  as 
great  as  the  increases  of  duties  on  the  raw  material  and  they 
really  represent  a  decrease  when  you  compare  them  with  the 
raw  materials.  By  presidential  proclamation  the  duty  on 
flour  was  increased  33-1/3  per  cent  while  the  duty  on  the 
wheat  was  increased  40  per  cant.  Likewise,  the  duty  on  lin- 
seed oil  was  increased  12.1  per  cent  in  contrast  to  an  in- 
crease of  40  per  cent  on  the  raw  material,  flaxseed. 

"In  addition  to  the  38  commodities  in  connection  with 
vhioh  presidential  proclamations  have  been  issued,  there 
been  IB  commodities  on  which  the  commission  has  submitted 
reports  to  the  President  and  upon  shich  no  proclamations  hai 
been  Issued,  vith  respect  to  two  of  these,  sugsr  and  cotton 
fabric  gloves,  the  President  has  issued  statements  setting 
forth  the  reasons  for  not  changing  the  duties.  These  18 
commodities  wore  the  subject  of  34  applications". 

■any  of  these  applications  wore  duplicates,  "or  ex- 
ample, there  were  117  applications  at  the  close  of  1929 
looking  toward  a  reduction  in  the  duty  on  wild  game  birds. 

"Upon  the  subjects  of  vegetable  and  animal  oils,  19 

1.  Ibid. 


separate  application*  from  different  persons  or  organiza- 
tions were  reoelved;  10  were  received  on  canned  tomatoes.0 
This  shows  how  duplicate  applications  come  In. 

Of  the  375  commodities  covered  by  the  applications  re- 
ceived, 147  have  been  withdrawn  by  the  applicants  or  the 
Investigations  covering  than  have  been  suspended  or  dis- 
missed by  the  Commission" . 

A  part  of  the  remainder  of  the  33  investigations  si 
ed  by  the  Commission  have  reached  various  stages  of  comple- 
tion and  v;ork  suspended  due  to  other  demands  made  upon  the 
Commission.  Par  instance  the  Commission  has  been  called  upon 
to  furnish  information  for  the  new  tariff  of  1930 .8 

The  following  tabls  gives  a  list  of  the  articles  and 
saw  up  the  work  done  by  the  Commission: 


1.  United  States  Tariff  Commission  "'.71th  Respect  To  The 

Flexible  Tariff  In  Particular",  Thirteenth  Annual  He port 
„  of  y«»  Onlted  States  Tariff  Commission. Htfy'JJ .  p.  U.r 
s.  iftia,  p  .  12. 


INVESTIGATION  INSTITUT'iiT)  AHD  PRB8E8T  STATUS  THEREOF  FROK 

1922  TO  1929 

(A)  Under  Section  315 

Conodity 

Investigation 
Instituted 

Present  Status 

flfhsdnle  X*  CTi— !■■!■ 

Voric  suspended 

Tartaric  acid 

March  4,  1926 

Amino  acids  and  salts 

August  11,  192S 

'iork  suspended 

Cream  of  tartar 

March  4,  1926 

Work  suspended 

Barium  chloride 

duly  20,  1923 

Work  suspended 

Casein 

July  20,  19ft 

Report  sent  to 
President 

Whiting 

Kay  26,  1927 

Report  sent  to 
President 

Synthetic  phenolic  rear 

i  Say  4,  192S 

7ork  suspended 

Logwood  extract 

Kerch  27,  1923 

ftork  suspended 

Edible  gelatin 

July  24,  1926 

Work  suspended 

Olue 

July  24,  1925 

Work  suspended 

Animal  and  Vegetable 
oils  and  fats 

February  8,  1924 

Work  suspended 

Decolorising  carbons 

August  11,  1928 

ark  suspended 

Potassium  nitrate 

April  18,  1928 

Investigation 
discontinued 

Sodium  phosphate 

Kay  26,  1927 

Work  suspended 

Schedule  n.  Earth.  earthenware  and  Qlaaswaro 
Table  and  kitchen  china 


and  earthenware 

Blown  glass  tableware 

Perfume  and  toilet 
bottlea 


Harch  19,  1985 
July  12,  1928 


.ork  suspended 
.7ork  suspended 


May  26,  1927      /ork  suspended 
Schedule  III,  Metals  and  Hanufjajs^ypnT 


ilrror  plates 
Granite 

Tungaten 

Swlas  patter  files 

Metalllx 


March  27,  1923 
July  24,  1925 

May  14,  1928 
Maroh  27,  1923 
July  27 ,  1923 


ork  suspended 

Report  sent  to 

President 

'York  suspend. id 
Work  suspended 
suspended 


Schedule  IV.    .'pod  and  Manufacture  of 


Less  of  fir  spruce, 
cedar  and  western 
hemlock 

Bent-wood  chairs 


(July  2,  1923 
(April  1,  1924 

April  23,   1925 
Schedule  V.  Molasses 
March  27,   1923 


Report  sent  to 
President 

'ork  suspended 


Uaple  syrup  and  sugar 


Report  sent  to 
President  July  _ 
and  August  1,1924 
Statement  Issued 
by  the  President 
on  June  15,  1925. 

February  25,  1927  Report  sent  to 
President 

August  11,  1923       "ork  suspended 


nhito 


to  rxiato 


tottoa 

knit 


Cotton 


ruga 


August  11,  19C4 

Report  oont  to 

FTMldoDt 

Juno  34,  1927 

Bopart  oont  to 

Ally  ps,  1968 

Roport  oont  to 
Prooldont 

.■ny  PC,   MM 

Report  oaot  to 
Preeldent 

*V  M#  MM 

Report  oont  to 
Preeldent 

April  80,  1088 

Roport  oont  to 
Prooldont 

June  10,  190V 

ork  oueponded 

June  10,  1987 

Roport  oont  to 
Prooldont 

14,  1987    Roport  oont  to 


April  13,  1988 
JX*  Cotton  'tonufootoyo 


97,  1993        to 

by 


M«   MM         801888  oont 


JfeJMUo* 


MMMV  M«  MM 


tion 


IMS 

Imitation  pearls 

Cork  Insulation  and 
cork  tube 

Artificial  flowers, 
fruits,  etc. 

Handkerchiefs 

Soakers*  articles  ) 
Synthetic  phenolic) 
resin  ) 

Brier  wood  pipes 


Schedule  XIV.  Sundries 
October  25,  1923 
May  26,  1967 

Hay  31,  1923 


Kay  27,  1923 
May  28,   1928 

Hay  4,  1923 

Hay  4,  1923 


Work  suspended 
.'ork  suspended 

Work  suspended 

work  suspended 
Work  suspended 

'."ork  suspended 

'ork  suspended 


1.  "Data  Relating  to  Investigations  By  the  Conraisalon  Under 
Section  315,  316,  and  317  Of  The  Tariff  Act  of  1922,  and 
Voder  Its  Central  Powers",  Thirteenth  Annual  Report  of 
The  United  States  Tariff  Co5giiTon.   (£>»).  op.  844-84 

{Bd.    1930). 
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jaaasaxjaassa. 


Synthetic  phenolic 
resun  of  Pons  C  and 
article*  made  thereof 


April  16.  1926 


Temporary  order  of 
exclusion  from  entry 
In  effect.     Coramis- 
alon'a  appeal  pend- 
ing In  Court  of 
Custom  Appeal* 


The  adjustments  of  difficulties  arising  under  Section 
317  have  caused  very  little  trouble.     "Sines  the  passsgs  of 
the  Tariff  Act  of  1922,  reports  have  been  submitted  to  the 
President,  pursuant  to  the  provisions  of  Section  cl7,  upon 
all  important  existing  discriminations  against  the  camm»ra« 
of  the  United  States  by  means  of  tariff  rates  and  regula- 
tions.    The  President  has  secured  the  removal  of  important 
discriminations  without  imposing  the  retaliatory  duties 
authorised  by  this  section  of  the  Act". 

The  following  table  gives  a  list  of  articles  that  have 

under  investigation  under  Section  317.8 


1.  Data  Relating  to  Investigations  by  the  Commission  under 
Sections  31S,  316  and  317  of  The  Tariff  Act  of  1922", 
Thirteenth  Annual  Report  of  The  Dnltsd  States  Tariff 
sosaion,  (1&&J,  p.  £48. 

2.  "Applications  received  under  Section  317",  Thirteenth 
UJHM  ReP°j£o°f  th<>  qnlta<^  stat—  Tariff  Casals  alon. 


In  the  investigation  which  the  Tariff  Commission  have 
carried  on  it  was  necessary  to  aaoertaln  foreign  coat  of 
production  aa  nearly  as  possible;  as  a  whole  the  committee 
haa  been  fairly  successful  in  doing  thia  and  their  success 
in  securing  this  data  for  Section  318  may  be  sumnerised  as 
follows!  "Out  of  a  total  of  83  investigations  for  the  pur- 
pose of  Section  515,  foreign  cost  of  production  data  vara 
obtained  In  49  instances.  In  only  9  investigations  vers 
costs  not  obtainable  because  of  objections  of  foreign  gov- 
ernments or  because  foreign  producers  refused  to  give  cost 
data.  Of  these  49,  in  which  coats  were  obtained,  costs  in 
48  were  cheeked  directly  to  the  book  of  the  producers;  in 
two  instances  statements  of  foreign  costs  were  obtained,  but 
no  opportunity  was  granted  for  examination  of  tfco  original 
cost  records,  and  in  one  instance  costs  were  calculated  from 
collateral  information,  such  as  prices,  wages,  and  prices 
raw  materials.  In  SI  of  the  retraining  S3  investigations  in- 
voice prices  were  used  as  evidence  of  foreign  costs;  in  9  of 
these,  invoice  prices  used  either  because  of  the  objection 
raised  by  foreign  governments  or  because  foreign  producers 
refused  cost  data,  either  because  other  information  avail- 
able to  the  corrisalon  nade  It  unnecessary  or  because  the 
1.  "Difficulties  Encountered  in  the  Administration  of  Sec- 
tion 315",  Thirteenth  --nnual  Report  of  Tho  United  State* 
Tariff  commission.  UBW).  p.  IS. ~ 
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"Burlng  tfte  fall  and  winter  of  1988  and  early  part  of 
1989  the  Comnission  concentrate  1  upon  the  completion  of  IS 
reports  to  the  President  under  the  provisions  of   "ectico  315 
of  the  present  Tariff  Act*  and  in  a  period  of  a  few  months 
more  reports  were  completed  than  In  say  other  similar  period 
sines  the  enactment  of  the  flexible  provisions".     These 
ports  included  Important  and  extensive  subjects.      In 
these  subjects  the  applications  for  investigation  wer 
in  1927. * 

the  rate  on  methanol  was  increased  from  12  to  13s"  per 
gallon  In  19?G.  In  the  twelve  months  preoedlns  the  change 
In  rates  764,917  gallons  .oro  imported  at  46jf  per  gallon, 
and  In  the  12  months  following  the  change  1,714 ,442  gallons 
were  Imported  at  the  aver&ge  price  of  43/  per  gallon.  In 
1923  there  were  379,291  gallons  imported  and  the  average 
price  was  34.1/  per  gallon.  These  figures  show  a  decrease 
In  the  amount  shipped  Into  the  United  States)  they  also 
a  deeided  decrease  In  price.  3o  It  Is  Impossible  to  say  on 
Increase  In  rates  sends  the  prices  up  as  some  olaits. 

The  President  increased  the  rate  of  duty  on  pig  Iron  la 
1927  and  the  Tariff  Commission  says  of  this  comnocHty  that 
it  Is  bard  to  tell  what  effect  the  raising  of  the  tariff 


1.   Ibid,   (1929),  p.   426. 


rates  has  had  on  pig  Iron  as  there  have  been  many  changes  in 
its  price  since  the  duty  became  effective.  The  prices  on 
pig  iron  have  bean  low  in  the  United  states  until  1929, 
there  was  a  tendency  for  prices  to  Increase. 

An  interesting  report  is  given  of  wheat.  The  President 
raised  the  tariff  rates  on  wheat  in  1924.  The  duty  on  tfeis 
eosfiaodity  was  changed  from  30  to  42/  per  bushel  in  1924. 
The  annual  iaporta  of  this  ooanodity  declined  from  8.930,000 
bushels  In  1925  to  the  low  level  of  21,000  bushels  in  1927. 
In  1988  the  imports  increased  to  224,000  bushels.  The  price 
of  spring  wheat  in  January  of  1924  waa  $1.24  and  In  January 
1929  It  waa  *1.29.  In  July  of  1924  the  price  of  spring 
wheat  waa  $1.47  and  in  July  of  1929  it  waa  $1.50.  Judging 
from  these  figures  other  conditions  oust  enter  in  to  affect 
pMMSw" 

Seaw  of  the  effeots  of  the  change  of  rates  on  imports 
and  prices  are  shown  by  the  following  figures.  The  Tresi- 
dent  changed  the  rates  on  barium  dioxide  in  1924.  Average 
price  of  barium  dioxide  In  1925  was  17/  per  pound  and 
1,310,595  pounds  were  inported.  In  1928  the  average  price 
W  per  pound  and  12,142  pounds  were  imported.  These 


1.  "Statistics  of  Commodities  On  which  Changes  in  Rate  of 
Outy  Have  Been  Had*  under  Section  516",  Thirteenth  Annual 
*epwt  of  the  onited  States  Tariff  Commission.  (1555). 


pp.  131-103. 


figures  show  a  decrease  In  ttie  amount  of  barium  dioxide  Im- 
ported and  also  a  decrease  In  the  price.  The  increase  in 
rates  did  not  cause  the  price  to  beep  up. 

In  1928  the  rate  of  duty  on  barium  carbonate  was  In- 
creased. The  Imports  Into  the  United  states  showed  an  In- 
crease the  tsro  months  preceding  the  raise  In  rates,  and  the 
price  at  this  tin*  was  $47.50  to  $55.00  per  ton.  The  In 
tation  of  barium  carbonate  was  negligible  the  first  month 
after  the  raise  In  rates.  The  second  month  after  the  raise 
la  rates  there  was  no  barium  carbonate  shipped  in,  but  the 
price  of  this  commodity  had  Increased  to  $57.50  -  $00.00 
per  ton.1 

Thero  has  been  more  or  lees  agitation  for  and  against 
the  elastic  feature  In  the  newspapers  and  periodicals.  Se 
say  that  It  will  tend  to  centralize  the  government  Just 
much  more  In  the  President  and  he  can  more  than  double  the 
tax  on  the  Amerlean  people.8 

In  an  editorial  In  the  Sew  York  Times  the  following  o- 
pinlon  of  tfce  elastic  feature  was  given:  "The  Supreme  Court 
of  the  United  States  has  upheld  the  constitutionality  of 
flexible  provision  of  the  tariff,  but  this  does  not  prove 
TT*   ffects  of  Changes",  Twelfth  Annual  Report  of  the  United 


States  Tariff 


j  i?  „."  uf^t*!!?oa:  i.+uat*j,  pp.  iso-isi. 


that  It  la  good?  as  the  flexible  clause  has  not  worked  and 
does  not  work  la  modifying  the  tariff,  and  the  modifying  of 
the  tariff  rates  by  this  means  Is  far  from  satisfactory  as 
the  rates  have  been  Increased  In  Important  products. "l 

In  another  article  It  says  that  the  national  Board  of 
Para  Organizations  Informs  the  President  that  "The  flexible 
Tariff  provision  la  very  unpopular  with  the  leaders  of  the 
farm  organisations  and  the  cooperatives."8  it  "has  failed 
la  practical  value  and  kept  business  in  a  state  of  uncer- 
tainty", it  has  also  consumed  a  large  amount  of  the  Presi- 
dents time  as  well  as  the  time  of  the  Tariff  Commission  is 
the  opinion  of  Representative  null.3 

Senator  Capper  argues  that  the  flexible  provision  will 
help  to  solve  the  farm  problem,  and  the  reasons  for  retain- 
ing this  flexible  feature  are  more  pronounoed  than  ever  be- 
fore aa  "local,  and  world  aeonoralc  conditions  are  changing 

constantly so  far  aa  Individual  oomsodltlea  and  their 

production  and  distribution  costs  are  ooneerned."  The  flex- 
ible provision  la  needed  to  protect  agriculture  and  Indus 
and  to  guard  the  consumer.  Adjustments  are  needed  and 
should  be  based  upon  accurate  Information,  and  they  should 

x*   ^££f?1&le  DQt  unworkable".  Hew  York  Tines.  (April  11. 
1928),  p.  88,  c.  1-2. 

2.  Flexible  Postponement,  Hew  York  Times.  (August  29,  1924), 

3.. Hill,  Cordell,  "The  Tariff  Hill",  The  Congressional 
Record.   (Ray  28,   1929),   p.   2.  " !SB4 


be  made  quickly  fop  these  reasons.  Congress  should  retain 
the  flexible  revision  in  the  tariff  law. 


CHAPTER  VZ.   SDMMARX  AHD  COHCLUSIOHS 


It  Is  Impossible  to  make  an  accurate  statement  in  re- 
gard to  the  actual  results  on  prices  and  business  conditio 
due  to  the  changes  that  have  been  made  under  the  flexible 
features  of  the  tariff  law  of  1982.,  but  there  are  some  out- 
standing facts. 

The  Tariff  Commission  has  instituted  83  investigations 
covering  91  commodities  and  these  Investigations  were  ce 
by  176  applications.  Many  of  these  applications  have  been 
duplicates.  Out  of  the  33  Investigations  instituted  48 
been  completed  covering  56  commodities.  The  reports  of  these 
investigations  were  sent  to  the  President.  The  President  by 
proclamation  has  changed  the  rates  on  38  of  these  cooaodl- 
tiaa.  He  increased  the  rates  on  33  of  them  and  he  dm 
the  rate  on  S  inslgnif leant  ones.  In  the  changing  of  the 
rates  the  President  has  generally  followed  the  recommenda- 
tions of  the  Tariff  Commission.  This  shows  that  the  Presi- 
dents have  not  abused  the  power  that  was  given  to  them  by 
Congress.  The  Tariff  Commission  has  not  gone  to  the  ext 


1.  3poech  of  Honorable  Arthur  Capper,  Pamphlet.  United 
States  Senste,  (October  2,  1929),  ,~7T 


in  authorizing  investigation*  as  they  have  only  inveetlgat 
22-1/7  pop  cent  of  all  the  commodities  where  investigation* 
were  asked  for  in  the  period  from  1922-1929. 

Under  Section  315  the  Tariff  Commission  has  received 
25  oomplainta  and  Investigations  were  instituted  In  6  oases 
and  in  five  of  these  oases  the  reports  have  been  completed 
and  sent  in,  aa  all  interests  would  ask  and  did  ask  for  the 
rates  favoring  their  business.  The  farm  interests  made 
flananrta  in  1927.  A  study  of  the  applications  for  the  re- 
vision of  the  tariff  under  the  elastic  features  show  that  the 
demands  for  the  revision  of  the  tariff  have  come  from  all 
sections  of  the  country,  and  we  can  no  longer  say  that  the 
South,  the  "Jest,  or  agricultural  interests  do  not  want  a 
change  in  the  rates.  They  are  all  alive  to  the  special  In- 
terests of  their  own  sections  and  want  rates  that  will  fa* 
their  own  sections. 

It  is  Impossible  for  the  President,  the  Tariff  Commis- 
sion or  any  other  authorised  power  to  obtain  accurate  data 
of  costs  In  their  investigations  as  so  many  things  eater  la 
to  affect  the  cost  of  production. 

The  effeot  of  the  change  of  rates  Is  difficult  to 
yze.  In  many  cases  prices  have  gone  up  and  in  other  cases 
prices  have  fallen  after  the  President  raised  the  rates. 
Demand  and  sup.  ly  would  affect  the  prices  of  manufactured 


products.  In  the  agricultural  regions  shortage  of  crops  or 


over  production  would  also  affect  the  prices  of  the  dif feres* 
aeanedlties.  The  tariff  rate  an  wheat  was  raised  in  1984. 
This  seamed  to  cheok  the  importation  of  wheat  but  there  waa 
only  a  three  cent  gain  in  the  price  of  wheat  in  the  year  of 
1924, ,»»  Wfhgared  with  1999  as  wheat  was  quoted  at  ?1.47  in 

«»B  in  1989  at  $150 .  This  does  show  that  the  change 
rates  does  not  necessarily  raise  the  price  of  the 
?—>  jiilty,  that  there  are  other  things  that  enter  in. 

The  adjusting  of  tho  rates  under  the  flexible  provision 
has  not  caused  a  disturbance  in  the  business  world,  and  tha 
has  not  been  the  uncertainty  connected  with  it,  that  con 
in  a  general  revision  of  the  tariff  and  ohangea  in  rates  can 
be  made  in  a  shorter  period  to  meet  emergencies.  This  is  a 
scientific  way  to  handle  the  tariff,  as  the  Commission  has 
great  deal  of  information  at  hand,  and  they  can  Investigate 
an  application  thoroughly  before  they  order  an  investigate 
They  are  able  to  obtain  information  at  home  and  abroad,  and 
then  the  parties  who  are  interested,  or  who  ere  concerned  in 
the  change  have  a  chance  to  present  their  Interests.  The 
Comoission's  reconnendation  to  the  President  depends  upon 
the  information  they  have  obtained  through  their  investiga- 
tions and  this  gives  the  President  reliable  information  be- 
fore he  makes  a  change  In  the  rates. 


If  the  Tariff  Commission  can  be  kept  out  of  politics, 
thia  new  method  of  revising  tie  tariff  will  be  a  great  im- 
provement over  the  old  one. 

Thia  way  of  revising  the  tariff  should  bring  quick  re- 
lief to  an  industry  or  agricultural  interest  in  an  en 
•■  we  want  America  to  be  nationally  independent. 

Congressmen  have  certainly  approved  of  the  elastic 
feature  as  they  have  retained  it  in  the  new  tariff  law  of 
1930. 
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